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On	March	21,	 2014,	U.S.	District	 Judge	Bernard	Friedman	 struck	down	Michigan’s	
constitutional	 amendment	 banning	 gay	marriage	 as	 a	 violation	 of	 the	 U.S.	 Constitution’s	
14th	 Amendment	 Equal	 Protection	 Clause1.	 Judge	 Friedman	 is	 known	 as	 a	 relatively	
conservative	 judge,	 as	 he	 was	 appointed	 to	 the	 bench	 by	 Ronald	 Reagan,	 and	 has	
consistently	 ruled	 in	 a	 conservative	direction	over	 the	 last	25	years.	He	was	 the	original	
judge	 to	 strike	 down	 the	 University	 of	 Michigan	 Law	 School’s	 Affirmative	 Action	 policy	
before	that	decision	was	ultimately	reversed	by	the	U.S.	Supreme	Court.	Thus,	some	in	the	
legal	and	political	science	communities	were	surprised	when	Judge	Friedman	released	his	
31‐page,	 strongly	 worded	 ruling	 in	 favor	 of	 a	 “liberal”	 policy	 position	 –	 gay	 marriage.	
Speculation	 among	 legal	 scholars	 began	 immediately:	 Why	 did	 this	 judge	 make	 this	







the	 judge	 became	 close.	 They	 have	 stayed	 in	 touch	 over	 the	 years	 and	 maintained	 a	
professional	 relationship	 as	 well	 as	 a	 close	 friendship.	 In	 fact,	 Judith	 Levy’s	 15‐year	 old	












helped	 shape	 the	 way	 he	 looks	 at	 gay	 marriage	 and	 the	 issues	 involved	 in	 the	 case,	
including	 whether	 children	 are	 “harmed”	 when	 raised	 by	 a	 same‐sex	 couple.	 It	 is	 also	
possible	 that	 Judge	 Friedman	 is	 aware	 of	 and	 considered	 the	 shift	 in	 public	 opinion	
regarding	 gay	marriage,	 especially	 in	Michigan,	 since	 the	 constitutional	 amendment	was	
passed	via	voter	referendum	in	2004.			
While	 we	may	 never	 know	 exactly	 what	 was	 in	 Judge	 Friedman’s	 head	 when	 he	
made	 his	 ruling,	 this	 case	 helps	 illustrate	 why	 we	 care	 about	 his	 (and	 other	 judges’)	
decision	 making	 processes.	 Most	 importantly,	 the	 courts	 are	 central	 policy‐making	
institutions.	 Legislatures	 and	 executive	 agencies	 are	 tasked	 with	 creating	 and	
implementing	 laws	 and	 policies,	 but	 courts	 often	 have	 (and	 exercise)	 the	 “final	 say”	 on	
most	 policy	 issues.	 Nary	 has	 an	 important	 constitutional	 issue	 arisen	 in	 the	 past	 50‐60	





apply	 them	 to	 case‐specific	 facts	 as	part	 of	 the	 adversarial	 process.	 Further,	 courts	must	
determine	 if	 statutes,	 regulations	 or	 state	 constitutional	 provisions	 are	 at	 odds	with	 our	
nation’s	constitution.		
A	large	and	increasing	ideological	divide	between	the	two	major	political	parties	in	





Whether	 this	 partisan	 behavior	 extends	 to	 members	 of	 the	 judiciary	 –	 the	 so‐called	
“apolitical”	 and	 “neutral”	 branch	 of	 government	 –	 is	 an	 important	 question	 to	 consider.		
Judges	are	typically	members	of,	or	at	 least	 identify	with,	one	of	 the	political	parties,	and	
are	 certainly	human	beings	with	 fully	 formed	opinions,	 values,	 and	policy	preferences	of	
their	 own.	 Scholars	 long	 ago	 abandoned	 the	 idea	 that	 legal	 considerations	 are	 the	 only	
factors	that	influence	judicial	decision	making.	Ideology,	public	opinion,	demographics,	and	
political	considerations	have	all	been	found	to	influence	certain	types	of	 judges	in	certain	
types	 of	 cases.	 Trying	 to	 understand	 these	 extralegal	 factors	 and	 the	 role	 they	 play	 in	
decision	making	is	important	if	we	want	to	understand	why	judges	make	the	decisions	they	
make	and	what	it	means	for	this	“neutral”	branch	of	government.	
This	 large	 ideological	 divide	 has	 also	 resulted	 in	 increasingly	 polarized	 and	
mobilized	 issue‐publics.	 Controversial	 topics	 such	 as	 gay	 marriage,	 gun	 control,	 and	
contraceptive	 coverage	 have	 politically	 polarized	 the	mass	 public	 as	 well	 as	 elites.	 	 The	
debates	 over	 these	 issues	have	 in	 turn	mobilized	 supporters	 and	opponents	 to	 file	 court	
cases	challenging	these	and	other	highly	politically	charged	policies.	Many	scholars	argue	
that	as	one	branch	of	our	democratic	system,	courts	should	not	act	as	countermajoritarian	
institutions.	 As	 public	 opinion	 on	 an	 important	 or	 controversial	 issue	 changes,	 courts	
should	 not	 stand	 in	 the	way	 of	 the	 law	 changing	with	 it.	 One	 only	 needs	 to	 look	 at	 the	
Supreme	 Court’s	 decisions	 in	 Plessy	 v.	 Ferguson	 in	 1896	 and	 then	 Brown	 v.	 Board	 of	
Education	almost	60	years	later	to	understand	the	role	that	courts	play	in	our	system	and	







Thus,	 ideology	 and	 public	 opinion	 are	 two	 potentially	 important	 influences	 on	




and	 Circuit	 Courts	 of	 Appeals.	 However,	 a	 trend	 has	 emerged	 recently	 among	 political	
scientists	 in	 which	 we	 see	 scholars	 turning	 to	 the	 lower	 courts	 to	 further	 enhance	 our	
understanding	of	judicial	decision	making.	The	Michigan	gay	marriage	case	helps	illustrate	
the	importance	of	U.S.	District	Courts	in	our	legal	and	political	systems	and	how	even	the	
lowest	 level	 of	 the	 federal	 judiciary	 can	 create	 sweeping	policy	 change	 and	 substantially	
impact	the	law	and	policy	of	a	state.	Consequently,	it	is	important	to	understand	the	factors	
that	 influence	 district	 court	 judges’	 decision	making,	 including	 both	 legal	 and	 extralegal	
factors.	
At	 the	 district	 court	 level,	 the	 role	 of	 ideology	 has	 been	 studied	 relatively	
infrequently,	and	the	role	of	public	opinion	not	at	all,	despite	the	fact	that	public	opinion	is	
a	very	important	aspect	of	both	our	political	system	and	judiciary	–	the	public	participates	




understanding	 the	 behavior	 of	 our	 nation’s	 judicial	 branch	 is	 important,	 and	 examining	
various	influences	on	judges	helps	us	to	understand	judicial	behavior	beyond	simply	legal	








Scholars	 have	 spent	 a	 great	 deal	 of	 time	 studying	why	 judges	make	 the	 decisions	
they	make.	 In	Chapter	2,	 I	will	summarize	the	vast	 literature	on	 judicial	decision	making,	
including	 the	effects	of	 legal	 factors,	 judicial	 ideology,	 strategy,	 and	public	opinion.	 I	will	
also	thoroughly	examine	the	research	to	date	on	federal	district	courts	in	order	to	describe	
and	 analyze	 the	 gaps	 in	 this	 literature.	 Perhaps	 the	 biggest	 gap	 in	 the	 literature	 is	 that	




good	 amount	 of	 literature	 on	 the	 Court	 as	 a	 (possible)	 countermajoritarian	 institution.	 I	
believe	that	public	opinion	has	the	potential	to	play	an	even	larger	role	at	the	district	court	
level	 for	 several	 reasons	 –	 district	 court	 judges	 are	 typically	 local;	 they	 have	 lived	 and	




issues.	 Additionally,	 they	 are	 single	 judges	 making	 decisions,	 so	 their	 behavior	 is	 not	
mitigated	 by	 potential	 panel	 effects.	 Examining	 the	 role	 of	 local	 public	 opinion	 on	 local	






of	 democracy.	 This	 is	 an	 especially	 critical	 topic	 lately,	 as	 increased	 policy	 diffusion	 has	
required	 state	 or	 local	 units	 of	 government	 to	 implement	 many	 federal	 policies	 and	
programs,	often	without	sufficient	federal	dollars	to	do	so.	
Another	 problem	 encountered	 in	 the	 literature	 is	 that	 the	 vast	 majority	 of	 these	
studies	use	party	of	the	appointing	president	as	their	measure	of	ideology.	While	this	has	
been	 consistently	 seen	 as	 a	 valid	 enough	 measure,	 the	 more	 recent	 development	 and	
application	of	Keith	Poole’s	Common	Space	 scores	 to	 federal	 judges	has	 given	us	 a	more	
accurate,	while	still	imperfect,	measure	of	ideology.	Several	scholars,	most	notably	Epstein	
and	colleagues	(2007),	have	shown	that	Common	Space	scores	are	generally	more	reliable	
and	 accurate	 measures	 of	 judicial	 ideology	 than	 simply	 using	 party	 of	 the	 appointing	
president.		I	describe	Common	Space	scores	and	what	they	represent	more	fully	in	Chapter	
3.		
A	 third	 gap	 in	 the	 literature	 is	 the	 lack	 of	 studies	 surrounding	 key	 contemporary	
constitutional	 issues.	Political	officials,	and	to	some	extent,	our	society,	has	become	more	
polarized	in	recent	years,	especially	surrounding	certain	types	of	issues.	I	want	to	capture	
the	 impact	 of	 judges’	 personal	 policy	 preferences	 on	 (as	well	 as	 the	 impact	 of	 the	mass	
public’s	 policy	 preferences)	 on	 decisions	 in	 these	 highly	 ideological	 and	 polarizing	 issue	
areas.	For	this	reason,	among	other	reasons	that	I	detail	below,	I	chose	gay	rights,	abortion,	
and	affirmative	action	as	my	issue	areas.	
A	 final	 piece	 of	 the	 puzzle	 largely	 missing	 in	 the	 literature	 is	 the	 practical	
implication	of	extralegal	factors’	influence	on	judges.	Legal	scholars	and	practitioners	likely	
want	to	know	not	only	which	variables	affect	decision	making,	but	how	much	they	affect	it.	








a	male	 judge.	 In	 other	words,	 it	 is	 important	 to	 determine	 the	 implications	 for	 our	 legal	
system	overall	as	well	as	for	the	parties	involved	in	litigation	in	the	district	courts.		
In	 an	 effort	 to	 address	 these	 significant	 questions	 and	 gaps,	 my	 primary	
contribution	to	the	decision	making	literature	will	consist	of	an	analysis	of	both	individual	
judicial	 ideology	 and	 state‐level	 public	 opinion	 as	 possible	 determinants	 of	 judicial	
behavior	at	the	district	court	level.	To	my	knowledge,	these	two	variables	have	rarely	been	
studied	together	at	the	district	court	level,	where	each	has	the	potential	to	play	a	significant	
role	 in	 the	 lower	 courts’	 decision	 making	 process.	 I	 will	 do	 so	 using	 the	 most	 recent	




effect	 of	 other	 potential	 explanatory	 variables.	 I	 begin	with	 a	 comprehensive	 analysis	 of	
which	factors	significantly	impact	federal	district	court	judges’	decision	making.	What	kind	
of	 role	 does	 ideology	 play	 at	 the	 district	 court	 level,	 compared	 to	 the	 substantial	 role	 it	
often	plays	at	the	Supreme	Court	and	Circuit	Courts	of	Appeal	levels?		To	what	extent	does	
local	 public	 opinion	 play	 a	 significant	 role	 in	 the	 decision	 making	 process,	 and	 does	 it	
mitigate	the	role	of	judicial	ideology?	Consistent	with	findings	by	other	scholars	regarding	
the	impact	of	judicial	ideology	on	decision	making,	I	hypothesize	that	conservative	judicial	





district	 court	 cases	 involving	gay	 rights,	 abortion,	 and	affirmative	action	 issues	 (and	vice	
versa).	Beyond	this	initial	hypothesis,	my	analysis	is	largely	exploratory.	I	am	interested	in	






In	 order	 to	 differentiate	 between	 these	 potential	 factors,	 I	 will	 examine	 cases	 regarding	
three	constitutional	and	highly	salient	issues	–gay	rights,	abortion,	and	affirmative	action.	
All	 of	 these	 topics	 can	 be	 framed	 as	 civil	 rights/equal	 protection	 issues	 (additionally,	
abortion	and	gay	rights	are	also	civil	liberties	issues).	For	each	of	them,	there	is	consistent	
survey	 data	 over	 the	 last	 couple	 of	 decades,	 plenty	 of	 district	 court	 cases,	 and	 a	 clear	
ideological	divide	between	 conservatives	 and	 liberals.	Additionally,	 I	 think	 they	 compare	
well	 to	 one	 another,	 as	 they	 are	 all	 issues	 that	 have	 been	 significant	 for	 the	 last	 few	
decades,	 each	 deals	 with	 a	 different	 "protected"	 or	 disadvantaged	 group	 (women,	 LGBT	
individuals,	and	African	Americans),	all	have	been	a	huge	source	of	"elite"	debate,	and	they	
have	 varying	 public	 opinion	 trends	 (opinion	 on	 abortion	 has	 remained	 relatively	 stable,	














state),	 I	 will	 use	 the	 public	 opinion	 within	 the	 state	 where	 the	 judge	 sits	 as	 my	 public	
opinion	 variable.	 This	 will	 make	 my	 dissertation	 unique	 as	 studies	 on	 public	 opinion	
usually	look	at	national	data,	instead	of	more	difficult	to	obtain	state‐level	data.	To	obtain	
enough	 public	 polling	 data	 at	 the	 state	 level	 for	 (theoretically)	 every	 state	 for	 multiple	
years	 will	 require	 one	 of	 two	 approaches	 that	 have	 been	 developed	 in	 the	 literature:	
disaggregation	by	state	of	national	surveys,	or	multilevel	regression	and	post	stratification	
(MRP),	 a	 recently	 developed	 sophisticated	 modeling	 method.	 Both	 approaches	 are	
considered	 valid	 and	 each	 has	 its	 own	 benefits	 and	 drawbacks.	 Disaggregation	 is	
straightforward	but	requires	a	 large	number	of	national	 survey	responses	 (for	which	 the	






Other	 than	 my	 primary	 independent	 variables,	 I	 will	 include	 several	 additional	
independent	and	control	variables.	These	will	 include	individual‐level	variables	about	the	








































My	research	design	 faces	several	 limitations.	First,	since	I	am	looking	at	 just	 three	
issue	areas,	the	findings	will	not	be	as	generalizable	to	district	court	decision	making	as	the	






rights,	 I	 believe	 that	 the	 results	 will	 not	 be	 “watered	 down”	 by	 cases	 involving	 every	
possible	 litigable	 issue	 covering	multiple	 political	 periods.	 The	 results	will	 also	 be	more	
generalizable	than	the	majority	of	district	court	studies	that	examine	only	one	issue	area.		
The	second	major	 limitation	of	my	design	 is	 the	difficulty	 in	assessing	causation.	 I	
may	 find	a	 correlation	between	one	or	more	variables	and	case	outcomes,	however,	 it	 is	
impossible	 to	 rule	out	all	 other	alternative	explanatory	variables,	 especially	 legal	 factors.	





compose	 only	 a	 portion	 of	 a	 state.	 Approximately	 half	 of	 the	 states	 have	more	 than	 one	
district	court.	The	public	opinion	of	a	state	(as	measured	by	polls)	may	not	be	the	same	as	
the	public	opinion	of	a	district	that	covers	only	half	of	a	state.	However,	there	is	no	way	to	
disaggregate	 the	 data	 along	 district	 court	 lines.	 Further,	 while	 district	 court	 judges	
normally	come	from	the	same	state	where	they	sit	as	judges,	they	may	not	be	from	within	
that	 district’s	 boundaries.	 They	 are	 likely	 to	 be	 well	 aware	 of	 the	 statewide	 opinion	 on	
these	 types	 of	 issues,	 as	 statewide	 polling	 numbers	 are	 typically	 the	 ones	 released.	
Therefore,	any	consideration	of	public	opinion	by	a	judge	when	making	a	decision	may	very	












to	contribute	to	 the	 judicial	decision	making	 literature.	Chapter	3	details	my	methods	 for	
answering	 my	 research	 questions	 and	 testing	 my	 hypotheses.	 It	 sets	 forth	 my	 research	
design,	including	my	choice	of	issue	areas,	collection	of	data,	variables	included	in	the	data	
set,	statistical	methods,	and	descriptions	of	the	compiled	data.	
	 My	 empirical	 findings	 and	 analysis	 can	 be	 found	 in	 Chapters	 4	 and	 5.	 Chapter	 4	
provides	 rich	 descriptive	 analysis	 of	 the	 data	 itself	 to	 help	 readers	 get	 a	 handle	 on	 the	
variables,	what	 they	mean,	 and	how	 trends	 over	 time	may	 impact	 the	 results.	 Chapter	 4	
also	 includes	 some	 preliminary	 basic	 statistical	 analyses	 of	 the	 data	 before	 turning	 to	
multivariate	regression	analysis	in	Chapter	5.	Chapter	5	describes	the	findings	for	each	of	
the	 issue	 areas	 and	 explains	 in	 detail	 the	 different	 models	 and	 analyses	 I	 ran	 and	 the	
conclusions	to	be	drawn	from	each	model.	I	also	compare	and	contrast	the	results	from	the	
three	 different	 issue	 areas	 and	 their	 implications	 in	 these	 types	 of	 cases.	 Perhaps	 most	
importantly,	Chapter	5	demonstrates	the	substantive	impact	of	significant	factors	on	case	
outcomes.	 This	 information	 is	 likely	 to	 be	 the	 most	 useful	 for	 legal	 scholars	 and	
practitioners,	and	helps	my	study	to	span	the	legal	and	social	science	disciplines.	
	 Chapter	6	concludes	with	a	discussion	of	the	important	findings,	the	implications	for	






decision	 making	 in	 salient	 and	 politically	 charged	 cases.	 I	 also	 point	 out	 the	 additional	









	 Before	embarking	on	my	own	study	of	 judicial	decision	making	 in	 the	U.S.	District	
Court,	 it	 is	 important	to	establish	what	 the	 literature	to	date	says	about	 these	courts	and	
the	 potential	 influence	 of	 judicial	 ideology	 and/or	 public	 opinion	 on	 judicial	 decision	
making.	I	can	then	identify	the	gaps	in	this	literature	and	describe	the	theoretical	bases	for	
my	research	questions,	including	how	my	results	and	analysis	will	complement	the	existing	
literature	 on	 judicial	 decision	making.	 I	 address	 all	 of	 these	 questions	 in	 this	 chapter.	 I	
begin	by	briefly	describing	 the	 three	models	of	 judicial	 decision	making	and	 the	 seminal	
studies	on	each.	Secondly,	I	discuss	the	increasingly	important	policymaking	role	of	district	
courts	 in	 our	 legal	 and	 political	 systems	 and	 explain	why	 scholars	 have	 recently	 turned	
their	attention	to	these	district	courts	as	the	next	wave	of	research	in	judicial	politics.	Next	
I	 analyze	 the	 studies	 that	 have	 been	 conducted	 on	 district	 courts	 and	 their	 conclusions	
regarding	 the	 impact	 of	 ideology	 and	 strategic	 factors	 on	 judicial	 behavior	 at	 this	 level.	
Throughout,	I	point	out	what	the	existing	literature	is	missing	and	why	filling	those	gaps	is	
critical	 to	a	 comprehensive	understanding	of	 judicial	decision	making.	Next	 I	 explore	 the	
literature	on	public	opinion	and	 its	 crucial	 role	 in	 shaping	public	policy	 generally	 and	 in	













the	 courts,	 and	 judges	 in	particular,	 because	of	 their	 important	position	 in	 our	 legal	 and	
political	systems.	Any	attempt	to	understand	the	behavior	of	judges	is	particularly	thorny	




it	 feasible	 to	 do”	 (1983,	 9).	 In	 this	 section	 I	 very	 briefly	 describe	 the	models	 of	 judicial	
decision	making	and	touch	on	the	large	body	of	scholarship	that	exists	on	this	general	topic	
before	turning	to	the	literature	on	district	courts	specifically.	
The	 original	 explanatory	 theory	 of	 judicial	 decision	 making	 is	 the	 legal	 model.	 It	
holds	that	case	outcomes	are	primarily	determined	by	legal	doctrine,	including	precedent,	
plain	meaning,	and	the	framers’	intent.	The	legal	model	still	has	many	strong	proponents,	
including	 the	prominent	 legal	 theorist	and	scholar	Ronald	Dworkin.	He	asserts	 that	stare	
decisis	plays	a	vital	role	in	judicial	decision	making	and	argues	that	judges	ignore	their	own	
personal	beliefs	in	order	to	follow	existing	law	and	adhere	to	legal	history	(Dworkin	1988).		











as	good	explanations	of	what	 the	 justices	do	 in	making	decisions”	(1994,	485).	He	claims	
that	 the	 legal	 model	 is	 a	 “silly	 formalism”	 that	 “no	 one	 who	 has	 taken	 introduction	 to	
American	 government	 or	 read	 Marbury	 v.	 Madison	 or	 witnessed	 the	 fights	 over	
nominations	to	the	Court	during	the	Reagan	and	Bush	years	is	going	to	ascribe	to”	(1994,	
485).	However,	 prior	 to	 the	mid‐1990s,	 the	 attacks	 on	 the	 legal	model	 had	 been	 lacking	
systematic	empirical	evidence	 showing	 that	 legal	 factors	do	not	play	a	 significant	part	 in	
Supreme	Court	decision	making.		
A	 new	wave	 of	 scholarship	 began	 in	 1993	with	 Jeffrey	 Segal	 and	Harold	 Spaeth’s	
groundbreaking	book,	The	Supreme	Court	and	the	Attitudinal	Model,	which	clearly	laid	out	
the	attitudinal	model	 and	provided	 strong	empirical	 evidence	of	 its	value	as	 the	primary	
explanation	for	judicial	behavior.	They	presented	systematic	evidence	on	various	processes	
within	the	Court,	including	staffing,	gatekeeping,	decisions	on	the	merits,	and	distribution	
of	 opinion	 assignments.	 By	 focusing	 on	 so	 many	 institutional	 features	 of	 the	 Court,	 the	
authors	were	able	to	show	how	ideology	plays	a	substantial	role	from	the	very	beginning	of	
the	process	through	the	decision	itself.	They	presented	strong	evidence	of	the	importance	
of	 ideology	 to	 decision	 making	 in	 each	 of	 these	 areas,	 thereby	 setting	 forth	 a	 more	
comprehensive	analysis	of,	and	support	for,	the	attitudinal	model	than	had	been	attempted	










strong	explanatory	vehicle	 for	high	salience	cases	only.	Other	 scholars	have	disputed	 the	
claim	 that	 the	 legal	model	 is	 completely	dead,	and	purport	 that	 it	has	an	 impact,	 albeit	a	
complicated	 and	 difficult	 one	 to	 prove	 (e.g.,	 Brisbin	 1996; Songer	 and	 Lindquist	 1996).	




the	 rational	 choice	 model),	 is	 actually	 an	 expansion	 and	 modification	 of	 the	 attitudinal	
model.	It	holds	that	justices	do	indeed	vote	in	a	way	to	maximize	their	preferences,	but	that	
does	 not	 always	 mean	 a	 simple	 vote	 with	 the	 preferred	 side.	 Instead,	 justices	 act	
strategically	 to	 ensure	 that	 their	 policy	 goals	 are	met.	 They	 understand	 that	 the	 fate	 of	
policies	depends	on	 the	preferences	of	 other	 actors,	 such	as	Congress,	 the	president	and	




The	 first	 comprehensive	 empirical	 analysis	 and	 substantive	 formation	 of	 the	
rational	choice	model	was	conducted	by	Epstein	and	Knight	(1998)	in	The	Choices	Justices	
Make.	 They	 argued	 that	 the	 attitudinal	 model	 was	 not	 incorrect,	 just	 incomplete.	 The	
framework	they	developed	rests	on	three	main	ideas:	“justices’	actions	are	directed	toward	
the	 attainment	 of	 goals;	 justices	 are	 strategic;	 and	 institutions	 structure	 justices’	
interactions”	 (Epstein	and	Knight	1998,	10‐11).	Those	actions	 include	voting	and	 joining	





from	 accepting	 cases,	 conference	 discussion,	 initial	 votes,	 opinion	 assignment,	 and	 draft	
opinions	 up	 to	 the	 final	 decision	 to	 sign	 an	 opinion.	 The	 authors	 found	 each	 of	 these	
processes	 fraught	 with	 evidence	 of	 strategic	 actions	 and	 interactions	 on	 the	 part	 of	 the	
justices.	 Further,	 the	 justices	 often	 feel	 constrained	 by	 outside	 forces,	 such	 as	 Congress,	
who	can	overturn	their	rulings,	and	the	president,	who	can	change	the	makeup	of	the	Court	
with	 new	 appointments	 and	who	 can	 speak	 out	 against	 the	 Court,	 possibly	 affecting	 its	
legitimacy	in	the	eyes	of	the	public.	The	authors	concluded	that	for	the	most	part,	justices	
act	 in	 such	 a	 way	 that	 promotes	 their	 policy	 preferences	 beyond	 simply	 voting	 in	
accordance	 with	 their	 values	 (Epstein	 and	 Knight	 1998).	 Subsequent	 to	 Epstein	 and	
Knight’s	 work,	 a	 wealth	 of	 studies	 have	 further	 investigated	 and	 refined	 the	 strategic	
model,	which	has	solidified	its	place	as	one	of	the	core	considerations	at	the	center	of	the	
debate	 over	 judicial	 decision	 making	 (e.g.,	 Epstein,	 Hoekstra,	 Segal,	 and	 Spaeth	 1998;	
Bergara,	Richman,	and	Spiller	2003;	Hammond,	Bonneau,	and	Sheehan	2006)	
While	 all	 three	 models	 continue	 to	 be	 studied	 by	 judicial	 politics	 scholars,	 the	
emphasis	in	the	last	few	decades	has	been	on	the	latter	two	models	(together	referred	to	as	
the	“political	model”)	and	the	role	of	judicial	ideology	in	decision	making.	Research	on	the	
attitudinal	 model	 has	 taken	 a	 multitude	 of	 different	 forms	 and	 has	 resulted	 in	 varying	
conclusions	 regarding	 the	 degree	 to	 which	 judges	 ignore	 everything	 other	 than	 their	
personal	 policy	 preferences	 when	 making	 decisions.	 Even	 staunch	 proponents	 of	 the	
strategic	 model	 start	 with	 the	 assumption	 that	 judges’	 behavior	 is	 ultimately	 aimed	 at	
advancing	 their	 own	policy	 goals	 (e.g.,	 Hammond,	 Bonneau,	 and	 Sheehan	 2006;	 Bergara,	
Richman,	 and	 Spiller	 2003;	 Epstein	 and	 Knight	 1998).	 Indeed,	 very	 few	 scholars	 have	










The	 complexity	 of	 human	 behavior	 makes	 it	 difficult	 for	 scholars	 to	 try	 and	
understand	why	judges	do	what	they	do,	and	even	decades	of	excellent	research	have	not	
given	us	any	 conclusive	answers,	 although	 they	have	brought	us	closer	 to	understanding	
such	 behavior.	 Even	 powerfully	 consistent	 patterns	 of	 behavior	 are	 subject	 to	 multiple	
possible	 explanations.	 However,	 the	 more	 information	 we	 have,	 and	 the	 greater	 the	







District	 courts	are	often	overlooked	at	 the	expense	of	 the	 “higher”	 courts	because	












2013).	 Although	 the	 Supreme	 Court	 and	 courts	 of	 appeals	 have	 important	 roles	 in	
interpretation	 of	 the	 law	 and	 precedent	 setting,	 district	 courts	 impact	 the	 lives	 of	 the	
citizens	 of	 their	 states	 much	 more	 so	 than	 the	 upper	 courts.	 District	 courts	 are	 local,	
accessible	federal	courts	for	individuals	and	interest	groups	concerned	with	a	policy	or	its	
implementation	 to	challenge	 it.	 If,	 as	Harold	Lasswell	 claimed,	politics	 is	 “who	gets	what,	
when,	and	how”,	then	trial	court	judges,	who	make	these	determinations	on	a	daily	basis,	
are	as	large	a	part	of	the	political	system	as	other	governmental	institutions.	
Further,	 the	 decisions	 of	 district	 court	 judges	 provide	 direction	 to	 other	 political	
institutions	 in	 the	 state	 including	 state	 legislatures	 and	 executives	 regarding	 the	
constitutionality	of	 laws	and	policies.	Due	 to	 the	 recent	 trend	 toward	devolution	and	 the	





in	 many	 cases	 often	 results	 in	 deference	 to	 district	 court	 opinions.	 In	 essence,	 district	
courts	are	“formulating	policy	to	guide	other	judges	and	…	potential	litigants”	both	in	their	
states	and	beyond	(Rowland	and	Carp	1996,	4).	
Consequently,	district	courts	also	 serve	a	policymaking	 function,	 through	both	 the	







decisions,	 and	 thus	 policy,	 on	 such	 important	 issues	 as	 “integration	 of	 our	 schools;	 the	
availability	of	abortions;	standards	for	defining	obscenity;	the	quality	of	air	we	breathe	and	
the	 water	 we	 drink;	 requirements	 for	 affirmative	 action	 programs;	 and	 standards	 for	
maintenance	of	our	prisons,	public	hospitals,	and	mental	institutions”	(Rowland	and	Carp	
1996,	 2).	 District	 courts	 significantly	 shape	 legal	 doctrine	 within	 a	 state.	 They	 hear	 the	
issues	first;	issues	which	appellate	courts	do	not	hear	until	years	later,	and	often	not	at	all.	
Even	 lower‐level	 courts	 thus	have	 the	power	 to	 strongly	 influence	 legal	 policy	 for	 entire	
states,	which	is	not	an	insignificant	responsibility.			
Several	early	studies	on	district	courts	nicely	 illustrate	 the	policymaking	power	of	
district	 courts	 as	well	 as	 the	potential	 for	 extralegal	 factors	 to	 supersede	 legal	 factors	 in	
decision	making.	Research	conducted	on	cases	decided	during	the	very	tumultuous	period	




districts	 during	 this	 time	 was	 extensive,	 and	 could	 only	 legitimately	 be	 explained	 by	
extralegal	factors.	In	one	striking	example,	Vines	(1964)	found	that	of	the	37	district	court	
judges	who	were	 active	 in	 litigation	 involving	 race	 relations	 in	 the	 south,	 seven	 of	 them	
never	 decided	 a	 case	 in	 favor	 of	 black	 litigants,	 and	 four	 of	 them	 decided	 for	 the	 black	










societal	 norms	 or	 strengthen	 changes	 in	 them,	 monitor	 governmental	 institutions	 and	
make	 sure	 they	 do	 not	 exceed	 constitutional	 or	 statutory	 boundaries,	 speed	 up	 social	
change	 or	 stomp	 it	 out,	 and	 act	 as	 a	 forum	 for	 citizens	 to	 enact	 change	 in	 the	 legal	 or	




federal	 courts	 of	 appeals,	 federal	 district	 courts	 have	 been	 largely	 ignored	 by	 scholars	
studying	 the	 impact	 of	 ideology	 on	 judicial	 decision	 making.	 However,	 several	 scholars	
have	 extended	 this	 analysis	 down	 to	 the	 district	 court	 level,	 especially	 recently	 as	more	
grass‐roots	 mobilization	 has	 taken	 place	 at	 the	 local	 and	 state	 levels	 addressing	 such	
diffuse	 issues	 as	 reproductive	 rights,	 gay	marriage,	 and	 voting	 rights.	 Prior	 studies	 that	










The	 influence	 of	 ideology	 appears	 to	 slightly	 decrease	 as	 one	 moves	 down	 the	
federal	 court	 hierarchy	 from	 the	 Supreme	 Court	 to	 the	 circuit	 courts	 of	 appeals	 (e.g.,	
Epstein,	 Landes,	 and	 Posner	 2013;	 Cross	 2007).	 There	 are	 several	 reasons	 for	 this.	 The	
primary	 argument	 of	 attitudinal	model	 proponents	 as	 it	 relates	 to	 the	 Supreme	 Court	 is	
that	a	lack	of	(1)	electoral	accountability	and	(2)	ambition	of	higher	office	free	up	justices	
to	 pursue	 their	 own	policy	 agendas,	 unlike	 the	majority	 of	 state	 court	 judges	 (Segal	 and	
Spaeth	 2003).	 Lifetime	 tenure	 is	 a	 characteristic	 shared	 among	 the	 different	 levels	 of	
federal	courts;	however,	circuit	courts	of	appeals	judges,	(as	well	as	district	court	judges),	
do	not	share	a	lack	of	ambition	for	higher	office	with	Supreme	Court	justices,	resulting	in	
the	potential	 for	 differing	 behavior	 at	 these	 lower	 levels.	 Indeed,	 the	 evidence	on	 circuit	
court	 judicial	 behavior	 is	 less	 comprehensive	 and	 less	 consistent	 than	 studies	 of	 the	
Supreme	 Court,	 and	 reveals	 a	 historically	 weaker	 role	 for	 ideology	 at	 this	 level	 (Cross	




we	 continue	 down	 the	 hierarchy	 from	 circuit	 court	 judges	 to	 district	 court	 judges.	 The	
career	goals	of	district	court	judges	vary	dramatically	from	those	of	Supreme	Court	justices,	








district	 judges	 differ	 from	 those	 of	 upper	 court	 judges,	which	may	 ultimately	 result	 in	 a	
diminished	role	for	ideology	at	the	district	court	level.			
The	limited	research	that	has	been	conducted	on	district	courts	has	found	a	role	for	
both	 legal	and	 extralegal	variables	 in	 judicial	decision	making.	District	 judges	 themselves	
point	 to	 legal	 principles	 as	 the	 overwhelming	 factor	 in	 decision	making	 (Sisk	 and	 Heise	
2012;	 Rowland	 and	 Carp	 1996).	 However,	 as	 judicial	 scholars	 often	 point	 out,	 when	
“traditional	 legal	 cues	 are	 ambiguous	 or	 absent”	 (Carp	 and	 Stidham	 1998,	 141),	 judges	
often	look	to	extralegal	factors	to	make	their	decisions,	including	individual	ideology,	local	
sentiment,	 public	 opinion,	 and	 political	 pressures	 (Blakeman	 and	 Greco	 2004).	 Studies	
examining	the	impact	of	each	of	these	(and	other)	extralegal	factors	on	district	court	judges	
have	been	 sporadic	over	 the	past	 few	decades	 and	vary	 substantially	 in	 research	design,	
methods,	and	findings.	However,	for	the	most	part,	scholars	studying	the	district	court	over	
the	last	half‐century	have	accepted	as	axiomatic	the	assumption	that	ideological	values	do	
impact	 judicial	decision	making	at	 this	 level	 (e.g.,	Epstein,	Landes,	and	Posner	2013;	Sisk	
and	 Heise	 2012;	 Zorn	 and	 Bowie	 2010;	 Rowland	 and	 Carp	 1996).	 The	 debate	 in	 the	
literature	over	the	last	few	decades	has	been	reduced	to	the	extent	of	this	impact.				
On	 one	 side	 of	 this	 debate	 are	 the	multitude	 of	 studies	 that	 have	 shown	 a	 strong	
association	between	ideological	preference	and	decision	making.	In	the	largest	study	of	the	
federal	district	courts	to	date,	Rowland	and	Carp	(1996)	examined	nearly	46,000	published	
district	 court	 opinions	 over	 a	 44‐year	 period	 and	 coded	 the	 outcomes	 in	 the	 cases	 as	
“liberal”	or	 “conservative”.	 	Using	party	of	 the	appointing	president	as	 their	 independent	







pronounced	 in	 civil	 rights	 and	 civil	 liberties	 cases	 (Rowland	 and	 Carp	 1996).	 Other	
comprehensive	studies	have	found	similar	results.	Examining	district	court	decisions	from	
1933	 to	 1977,	 one	 study	 found	 that	 "to	 an	 impressive	 degree	 the	 voting	 patterns	 of	 the	
district	judges	reflect	the	political	values	of	their	appointing	president"	(Stidham,	Carp,	and	
Rowland	1984).	Johnson	and	Songer	(2002)	found	party	of	the	appointing	president	to	be	
significantly	 related	 to	 the	 policy	 decisions	 of	 federal	 district	 judges	 in	 civil	 rights,	 civil	
liberties,	criminal	and	economic	and	labor	cases	over	a	period	of	35	years	(1961‐1995).	
On	 the	 other	 side	 of	 the	 debate	 are	 those	 scholars	 that	 point	 to	 the	 conventional	
wisdom	suggesting	that	district	courts,	as	the	lowest	rung	on	the	federal	court	ladder,	will	
feel	 constrained	 by	 their	 position	 in	 the	 hierarchy	 and	 the	 appellate	 courts	 above	 them,	
waiting	 to	 review	 their	 decisions	 and	 potentially	 overturn	 them.	 Further,	 district	 courts	
have	not	 typically	been	 considered	 important	policymakers	 to	 the	 same	extent	 as	 circuit	
courts	 of	 appeal	 and	 the	 U.S.	 Supreme	 Court;	 district	 court	 judges	 recognize	 this	 and	
behave	 accordingly.	 In	 support	 of	 this	 assertion,	 judicial	 scholars	 conducting	 broad,	
comprehensive	 studies	 of	 district	 courts	 have	 found	 empirical	 evidence	 to	 demonstrate	
that	 ideology	does	not	significantly	influence	district	court	 judges	because	of	 institutional	
and	legal	constraints,	including	much	bigger	caseloads,	threat	of	review	and	reversal	from	
above,	 ambitions	 for	 higher	 judicial	 office,	 and	 other	 various	 constraints	 (e.g.,	 Epstein,	
Landes,	and	Posner	2013;	Zorn	and	Bowie	2010).		
Conversely,	 compared	 to	 these	 large,	 comprehensive	 studies,	 scholars	 examining	
decision	making	 in	narrow	 issue	areas	have	more	 consistently	 shown	 the	 significance	of	






courts	 of	 appeal	 from	 1996	 through	 2005.	 They	 found	 that	 ideology	 was	 strongly	
correlated	 with	 decisions	 in	 Establishment	 Clause	 cases	 at	 both	 the	 district	 court	 and	









judges.	For	example,	Ashenfelter,	Eisenberg,	and	Schwab	 (1995)	 found	 that	 ideology	had	
little	 influence	 on	 judicial	 actions	 in	 civil	 rights	 and	 prisoners’	 cases	 in	 federal	 district	
courts	 in	 three	 districts	 (the	 Central	 District	 of	 California,	 the	 Eastern	 District	 of	
Pennsylvania,	and	the	Northern	District	of	Georgia)	in	1981.	Similarly,	Blakeman	and	Greco	
(2004)	 examined	 the	 impact	 of	 legal	 and	 extralegal	 variables	 on	 district	 court	 decision	
making	 in	 public	 forum	 and	 religious	 speech	 cases	 and	 found	 only	 a	 weak	 correlation	
between	 judicial	 ideology	 and	 case	 outcome,	 although	 they	 did	 find	 a	 strong	 correlation	










in	 two	 specific	 subsets	 of	 cases:	 (1)	 those	 involving	 issues	 that	 are	 both	 ideological	 in	
nature	and	politically	charged,	and	(2)	those	in	which	the	law	is	ambiguous	and	not	well‐
settled.	 Ideology	 plays	 a	 larger	 role	 in	 “major	 cases”,	 those	 involving	 highly	 salient	 and	




to	 invoke	 their	 political	 preferences	 due	 to	 the	 ambiguity	 of	 the	 law	 (Stidham	 and	 Carp	
1987;	 Rowland	 and	 Carp	 1996).	 Scholars	 focusing	 on	 district	 court	 outcomes	 in	 cases	
falling	 into	 one	 or	 both	 of	 these	 subsets	 have	 consistently	 found	 a	 significant	 effect	 of	






deviate	 from	 sincerely	 voting	 their	 policy	 preferences	 in	 limited	 circumstances	 by	











–	 judges’	behavior	 in	 light	of	decisions	by	higher	courts	and	the	 likelihood	of	 reversal	by	
higher	 courts.	 The	 theoretical	 basis	 for	 these	 studies	 is	 that	 judges	 want	 to	 match	 case	
outcomes	with	their	policy	preferences	as	closely	as	possible;	however,	they	cannot	simply	
decide	 cases	 in	 line	with	 these	 preferences	 due	 to	 the	 threat	 of	 reversal	 from	 reviewing	
courts.	 Thus,	 judges	 must	 strike	 a	 balance	 between	 their	 preferences	 and	 those	 of	 the	
higher	courts,	sometimes	by	making	rulings	that	diverge	from	their	ideal	position,	in	order	
to	avoid	reversals	that	could	move	policy	even	further	from	their	preferences	(Baum	1997).		
These	 studies	 have	 produced	 inconclusive	 and	 conflicting	 results.	 Some	 scholars	
have	argued	 that	 lower	 courts’	 desire	 to	 avoid	 reversal	has	 led	 them	 to	 at	 least	partially	
adopt	 the	policy	positions	of	 their	 reviewing	 court,	 such	 that	 both	 ideology	 and	 strategy	
play	 large	roles	 in	 lower	court	decisions	(Songer,	Segal,	and	Cameron	1994).	Others	have	
concluded	that	circuit	court	judges	strategically	choose	legal	and/or	factual	bases	that	are	
more	 resistant	 to	 review	when	making	 certain	 ideologically	 driven	 decisions	 (Smith	 and	










whether	 district	 courts	 act	 strategically	 in	 the	 same	manner.	 However,	 because	 of	 their	
position	 in	 the	 judicial	 hierarchy,	 specifically	 the	 fact	 that	 all	 district	 court	 opinions	 are	
subject	to	mandatory	review	by	the	circuit	courts	of	appeal,	there	is	good	reason	to	believe	
that	 district	 court	 judges	may	 act	 strategically	 to	 avoid	 reversal.	 If	 district	 judges	made	
their	decisions	based	solely	on	legal	decisions,	then	it	should	not	matter	to	them	whether	
they	are	overturned	or	not	–	they	simply	interpreted	the	law	and/or	precedent	incorrectly	





typically	 appointment	 to	 a	 circuit	 court	 of	 appeals,	 believe	 they	 may	 find	 their	 chances	
diminished	if	they	are	repeatedly	reversed	and	derided	by	the	higher	courts3.	Thus,	judges	
















judges	 cannot	 simply	 follow	 their	 preferences.	 Instead,	 they	 have	 a	 greater	 incentive	 to	
match	 their	 decisions	 to	 the	 preferences	 of	 the	 reviewing	 judges	 by	 predicting	 how	 an	
appellate	 panel	 will	 respond	 to	 a	 case	 and	 deciding	 in	 accordance	 with	 that	 prediction	
(Choi,	Gulati,	 and	Posner	2011).	This	 “strategic	anticipatory	effect”	 is	 strongest	when	 the	







are	typically	reversed	on	appeal	 in	a	given	year.	The	 low	 likelihood	of	appeal	may	soften	
the	strategic	anticipatory	effect	felt	by	district	court	judges,	and	they	may	be	more	inclined	
to	rule	 in	 favor	of	their	personal	preferences	and	hope	for	 the	best,	especially	 in	cases	of	
political	and	 ideological	 importance	 to	 them.	Smith	 (2006)	 looked	at	one	circuit,	 the	D.C.	
Circuit	Court	of	Appeals,	and	found	that	district	court	 judges	did	decide	 in	 line	with	their	
ideological	preferences	until	 reversed	by	 the	appeals	 court,	 at	which	point	 they	adjusted	
their	behavior	to	follow	the	preferences	of	the	appeals	court.	Other	studies	have	found	only	
insignificant	 evidence	 of	 strategic	 anticipation	 by	 district	 court	 judges	 (e.g.,	 Boyd	 and	
Spriggs	2009).		
Further,	 district	 court	 judges	 can	 also	 partially	 insulate	 themselves	 from	 higher	










ideological	 preferences	while	 protecting	 themselves	 from	 reversal	 by	manipulating	 their	
findings	 of	 fact	 in	 this	manner,	 at	 least	 for	 cases	 or	 issues	 that	 they	 feel	 strongly	 about	
(Tiller	and	Spiller	1999).	
Overall,	 the	 scholarship	on	 strategic	 behavior	by	district	 court	 judges	 is	 relatively	
new	 and	 contradictory.	 I	 include	 it	 here	 because	 of	 its	 importance	 in	 the	 recent	 judicial	




There	 is	 good	 reason	 to	 believe	 that	 both	 legal	 and	 policy	 considerations	 play	 an	
important	 role	 for	 judges.	 Virtually	 all	 judges	 are	 lawyers	who	have	 received	 law‐school	
training	emphasizing	the	importance	of	law	and	precedent	and	taking	personal	feelings	out	
of	decision	making.	When	practicing	 law,	most	 lawyers	must	occasionally	 (or	often)	 take	
positions	they	do	not	necessarily	believe	in,	or	represent	a	side	of	an	issue	they	would	not	
represent	 if	acting	solely	on	behalf	of	 their	personal	preferences.	Above	all,	 lawyers	seek	
legal	accuracy	from	judges	when	ruling	in	matters	of	fact	and	of	law.	However,	lawyers	are	
often	 politically	 active;	 indeed,	 one	 reason	 people	 become	 lawyers	 is	 because	 of	 their	
interest	in	the	political	system	and	policy.	They	are	educated,	knowledgeable	about	politics,	









Between	 the	 legal	 training	 judges	 receive	 emphasizing	 legal	 considerations	 in	
decision	making,	the	pressure	from	both	parties	and	outside	forces	for	legal	accuracy	and	
clarity,	and	the	fear	of	reversal	by	higher	courts,	it	may	seem	obvious	that	federal	district	
judges	would	 ignore	 their	 own	 preferences	 and	 come	 to	 decisions	 based	 solely	 on	 legal	
context.	However,	there	is	one	crucial	reason	why	it	is	not	this	easy	–	ambiguity	in	the	law.	
Only	 occasionally	 does	 the	 law	 (or	 precedent)	 give	 judges	 a	 clear‐cut	 answer	 to	 a	 legal	
problem.	This	ambiguity	allows	judges	to	use	other	skills	learned	in	law	school	and	through	
experience	practicing	 law	–	 the	ability	 to	shape	a	 legal	argument	to	support	 the	outcome	
they	 want,	 and	 to	 persuade	 others	 to	 see	 it	 their	 way.	 There	 is	 widespread	 agreement	
among	 judicial	 politics	 scholars	 that	 ambiguity	 in	 the	 law	 limits	 the	 influence	 of	 legal	
considerations	on	judicial	decisions	(Baum	1997,	64).	One	can	simply	look	at	the	Supreme	












As	 also	 described	 above,	 it	 has	 been	 suggested	 that	 lower	 court	 judges	 may	 act	
strategically	 in	order	to	ultimately	advance	their	policy	goals	and/or	career	advancement	
goals	 based	 on	 their	 subordinate	 position	 to	 other,	 higher	 courts.	 However,	 the	 studies	
examining	 this	 issue	 thus	 far	 have	been	 incomplete	 and	have	 typically	 examined	district	
court	 behavior	 in	 all	 cases,	 not	 just	 those	 involving	 politically	 charged	 issues.	 Further,	 I	
propose	 that	 district	 court	 judges	 may	 actually	 be	 less	 constrained	 in	 some	 ways	 than	
appellate	 judges	 to	 decide	 cases	 based	 on	 personal	 preferences.	 Appellate	 decisions	 are	
made	by	3‐judge	panels	(or	rarely,	all	circuit	judges	in	en	banc	hearings).	Multiple	decision	




reversal	 by	 a	 higher	 court	 is	 the	 exception,	 not	 the	 rule,	may	have	more	 freedom	 to	 use	
their	discretion	to	decide	cases	in	whatever	way	they	see	fit.	I	will	test	the	use	of	strategy	






to	 majority	 will	 –	 officials	 should	 advance	 the	 policy	 preferences	 of	 the	 people	 they	






component	 to	any	measure	of	 success	of	democratic	governance,	and	 therefore	has	been	
carefully	studied	and	measured	by	political	scholars	for	decades.	
Studies	 on	 the	 impact	 of	 mass	 public	 opinion	 on	 policymaking	 has	 historically	
focused	 on	 the	 national	 level.	 Polls	 measuring	 public	 opinion	 on	 salient	 issues	 like	 gay	
marriage,	 immigration	 reform,	 health	 care,	 legalization	 of	 marijuana,	 and	 increasing	 the	
minimum	wage,	 just	 to	 name	 a	 few,	 are	 released	 virtually	 every	 week	 by	 various	 news	
outlets	 and	 polling	 agencies.	 A	 large	 body	 of	 literature	 shows	 that	 executive	 officials,	
legislators,	and	innumerable	others	take	account	of	these	polls	and	the	public’s	attitudes	on	
these	 issues	when	deciding	 their	 agendas,	 speaking	points,	 and	 support	 or	 opposition	 to	
proposed	 laws	 or	 regulations	 (e.g.,	 Soroka	 and	 Wlezien	 2010;	 Erikson,	 MacKuen,	 and	
Stimson	2002;	Page	and	Shapiro	1983).	
Comparatively	 little	 research	 has	 examined	 public	 opinion	 at	 the	 state	 level.	
However,	states	are	particularly	well‐suited	for	research	on	public	opinion	and	its	impact	
on	 state	 policy	 decision‐makers.	 The	 50	 states,	 each	 with	 their	 own	 set	 of	 publics	 and	
policies,	 provide	 excellent	 opportunities	 for	 a	 comparative	 analysis	 of	 the	 influence	 of	
public	 opinion	 on	 a	 wide	 range	 of	 processes	 and	 people.	 The	 largest	 impetus	 to	 such	





over	a	13‐year	period	(1976‐88),	 resulting	 in	over	167,000	 individual	 respondents.	They	










well	 as	 a	 newly	 developed	 simulation	 method	 that	 has	 so	 far	 shown	 great	 promise	 in	
obtaining	 accurate	measurements	 of	 state	 public	 opinion	 (Lax	 and	 Phillips	 2009).	 I	 will	
describe	each	of	these	methods	in	much	more	detail	in	the	next	chapter.	
National	 and	 state	 government	 responsiveness	 to	 the	 policy	 preferences	 of	 the	
polity	 they	 serve	 is	 of	 vital	 concern	 to	 political	 scientists,	 government	 officials,	
policymakers,	and	anyone	else	interested	in	the	healthy	functioning	of	our	representative	
democracy.	 While	 the	 majority	 of	 public	 opinion	 research	 examines	 the	 actions	 of	 the	




that	 governments	 be	 responsive	 to	 the	 preferences	 of	 the	 public.	 Federal	 judges	 are	
unelected	and	serve	for	life,	thus	they	are	completely	unaccountable	to	the	American	polity.	
Despite	 this,	 federal	 judges	are	 important	political	actors	with	policymaking	power.	They	








judiciary	has	 created	 tension	and	debate	 regarding	 the	proper	 role	of	 such	 courts	 in	our	
democratic	system.	Thus,	as	I	will	describe	in	this	section,	scholars	have	spent	a	great	deal	
of	 attention	 on	 determining	 whether	 federal	 courts	 follow	 the	 opinion	 of	 the	 polity	 or	
instead	act	as	countermajoritarian	institutions.	If	the	courts	are	indeed	responsive	to	public	
opinion	 on	 policy,	 this	 might	 alleviate	 concern	 that	 these	 judges	 are	 unelected	
policymakers	(Calvin,	Collins,	and	Eshbaugh‐Soha	2011).	
The	 Supreme	 Court	 has	 traditionally	 been	 viewed	 as	 a	 countermajoritarian	
institution,	 meaning	 it	 thwarts	 the	 majority	 will	 of	 the	 people	 and	 their	 elected	
representatives	 when	 it	 overturns	 a	 legislative	 act.	 	 In	 fact,	 “almost	 all	 constitutional	
scholars	and	democratic	theorists	agree	that	the	Supreme	Court	is,	either	in	process	or	in	
substance,	 a	 countermajoritarian	 institution”	 (Marshall	 1989,	 4).	 	 Although	 the	 Court	 is	
countermajoritarian	in	form,	it	does	not	necessarily	ignore	the	opinions	of	the	majority	of	
the	people.		Dahl	(1957)	was	one	of	the	first	scholars	to	suggest	that	the	Court’s	reputation	




	 Despite	 lifetime	 appointments	 and	 insulation	 from	 politics	 in	 general,	 there	 are	
several	 reasons	 for	 justices	 to	be	 attentive	 to	public	 opinion.	 	 Justices	must	 consider	 the	
possibility	that	Congress	or	the	president	will	overturn	their	decisions,	or	that	they	will	be	







adjust	 their	 decisions	 slightly	 toward	 a	 compromise	 in	 order	 to	 avoid	 active	 political	
opposition	by	paying	attention	to	public	opinion	(McGuire	and	Stimson	2004).		In	this	way,	
the	 rational	 choice	 model	 is	 supported	 by	 the	 thesis	 that	 public	 opinion	 does	 directly	
impact	 decision	making,	 as	 the	 justices	 are	 necessarily	 acting	 strategically.	 Although	 the	
evidence	on	any	direct	impact	of	public	opinion	on	the	Supreme	Court	is	inconsistent,	the	









also	 important	 policymakers,	 but	 share	 the	 unique	 feature	 of	 being	 both	 national	 and	
regional	 actors.	 They	 are	 clearly	 federal	 officials,	 as	 they	 are	 appointed	by	 the	president	


















little	 evidence	 of	 any	 direct	 influence	 of	 national	 or	 regional	 public	 opinion	 on	 circuit	
judges.	As	the	authors	point	out,	they	examined	a	sample	of	all	cases	heard	by	circuit	court	
panels	over	a	period	of	40	years,	such	that	many	of	the	cases	did	not	involve	particularly	
salient	or	political	 issues.	They	speculate	that	public	opinion	may	have	a	 larger	 impact	 in	
highly	salient	cases	or	issues	and	suggest	further	research	in	this	area.		
District	Courts	
	 From	 the	earliest	 studies	of	 federal	district	 courts,	 scholars	have	been	pointing	 to	
the	potential	 role	of	public	opinion	and	 community	 approval	 in	 judicial	decision	making.	
Unlike	 Supreme	 Court	 justices	 and	 circuit	 court	 judges,	 district	 judges	 live	 and	 socialize	
where	 they	 work,	 in	 their	 home	 communities,	 surrounded	 by	 friends	 and	 political	
connections.	Indeed,	federal	district	judges	typically	have	deep	roots	in	the	states	in	which	
they	serve.	Most	are	raised,	educated,	and	have	served	in	public	office	either	as	a	judge	or	
other	 official	 in	 their	 home	 states.	 As	Beverly	 Cook	 explained,	 “[j]udges	 absorb	 the	 local	
beliefs,	 attitudes,	 and	 values	 during	 their	 formative	 years	 and	 as	 part	 of	 their	














or	 unelected	 state	 or	 local	 officials,	 state	 party	 leadership,	 or	 even	 powerful	 donors	 or	
interest	groups	 in	 the	 state.	Historically,	 the	 responsibility	 for	narrowing	down	potential	
candidates	 and	 choosing	 final	 nominees	 has	 fallen	much	more	 squarely	 on	 state	 or	 local	
elites	from	the	president’s	party	than	on	the	president	himself.	As	described	by	one	judicial	
scholar	 six	 decades	 ago,	 "the	 Constitution	 does	 not	 give	 an	 accurate	 description	 of	 the	






in	 the	 literature	 since	 the	 1990s.	 In	 their	 groundbreaking	 study,	 Erikson,	 Wright,	 and	
McIver	 (1993)	 found	 that	 state	 public	 opinion,	 as	 measured	 by	 self‐reported	 partisan	






more	 “liberal”	a	 state’s	 residents,	 the	more	 liberal	 the	policies	of	 that	 state	 tended	 to	be.	
Their	 study	 was	 the	 first	 to	 evidence	 a	 strong	 relationship	 between	 public	 opinion	 and	
government	 action	 in	 the	 states,	 demonstrating	 the	 significant	 influence	 the	public	 often	
has	over	state	policy.	Erikson	et	al.’s	conclusions	have	been	upheld	by	numerous	scholars	
utilizing	various	direct	or	indirect	measures	of	public	opinion	(e.g.,	Brace	et	al.	2004;	Berry	




and	 Knight	 1998).	 Judges	 may	 alter	 their	 decision	 making	 unconsciously	 as	 their	 own	
preferences	 change	 in	 conjunction	with	 changing	 preferences	 of	 the	 public,	 or	 they	may	
consciously	follow	shift	in	public	opinion	by	likewise	adapting	their	policy	decisions	(Calvin	
et	 al.	 2011).	 Some	 judges	 have	 explicitly	 expressed	 this	 position	 –	 First	 Circuit	 Court	 of	
Appeals	Judge	LeBaron	Colt	asserted	that	“[t]he	purpose	and	end	of	law	are	the	welfare	of	
society	 and	 the	 happiness	 of	 the	 people.	 The	 law	 should	 always	 be	 viewed	 from	 the	
standpoint	of	society,	and	not	from	the	standpoint	of	the	law	itself…	The	law	must	march	
with	society;	the	constitution	must	march	with	the	nation”	(1903,	675).	
Despite	 the	 noted	 importance	 of	 public	 opinion	 on	 district	 judges,	 scholars	 have	
undertaken	very	little	empirical	testing	of	this	proposition,	in	large	part	due	to	the	difficulty	
in	 obtaining	 local	 public	 opinion.	 Occasionally,	 scholars	 have	 used	 proxy	 measures	 to	
determine	whether	 judges	may	 be	 vulnerable	 to	 public	 opinion.	 For	 example,	 Giles	 and	





community	 as	 an	 indicator	 of	 the	 closeness	 of	 his	 relationship	with	 the	 community,	 and	
Alumbaugh	and	Rowland	(1990)	found	state	political	climate	to	be	a	significant	predictor	
of	 federal	 district	 court	 decisions	 in	 abortion	 cases.	 One	 early	 study	 did	 use	 state‐level	
public	 opinion	 as	 a	 predictor	 variable	 and	 found	 a	 strong	 link	 between	 the	 behavior	 of	
district	judges	and	shifts	in	public	opinion	about	the	Vietnam	War	(Cook	1977).	However,	
the	simulation‐based	method	Cook	used	to	generate	state‐level	public	opinion	was	heavily	
criticized	 for	 not	 incorporating	 geography	 as	 an	 explanatory	 factor,	 and	 overall	 for	
including	only	a	 limited	set	of	voter	 types	due	 to	 the	 inadequacies	of	statistical	 tools	and	
computing	power,	and	fell	out	of	favor	by	the	1980s	(Erikson,	Wright,	and	McIver	1993)4.		
The	 almost	 complete	 lack	 of	 research	 on	 the	 impact	 of	 public	 opinion	 on	 federal	
district	 judges	 is	 lamentable	 because	 it	 deprives	 us	 of	 a	 deeper	 understanding	 of	 the	
relationship	between	public	opinion	and	unelected	federal	judges,	which	speaks	directly	to	




	 The	purpose	of	my	study	 is	 to	help	 fill	 in	some	of	 the	gaps	and	deficiencies	 in	 the	
literature	on	district	courts,	judicial	decision	making,	and	public	opinion	that	I	have	pointed	
out	above.	Specifically,	I	hope	to	contribute	to	the	aforementioned	literature	in	four	ways.	
First,	 I	 seek	 to	 help	 bridge	 the	 divide	 between	 legal	 scholars,	 the	 legal	 community,	 and	
social	 scientists.	 As	 previously	 stated,	 legal	 scholars,	 as	 well	 as	 historians	 and	 political	
                                                            








half‐century;	 however	 these	 academic	 disciplines	 have	 approached	 this	 issue	 very	
differently.	 Social	 scientists	 have	 typically	 used	 statistical	 methods	 and	 quantitative	
analysis	 to	 examine	 judicial	 behavior	 and	 legal	 institutions.	 Legal	 scholars	 have	 focused	
much	 less	on	quantitative	 techniques	and	have	 instead	conducted	qualitative	analyses	of	
judges	 and	 courts,	 including	 legal	 analysis	 of	 judicial	 decisions,	 opinions,	 case	 law,	 and	
other	types	of	law.	Several	legal	scholars	have	lamented	the	lack	of	quantitative	analysis	in	
legal	 research,	even	devoting	entire	articles	 to	questions	 like	 “Why	Don’t	Law	Professors	
Do	More	Empirical	Research?”	 (Schuck	1989).	Further,	Hall	 and	Wright	 (2008)	note	 that	
systematic	content	analysis	of	judicial	opinions	is	an	important	way	in	which	legal	scholars	
can	create	a	 “uniquely	 legal	empirical	methodology”	 that	combines	 the	rigor	of	empirical	
social	science	with	the	classic	interpretative	and	analytical	skills	developed	by	those	in	the	
legal	profession	(2008,	64).		
In	 recent	 years,	 legal	 scholars	 have	 increasingly	 turned	 to	 quantitative	 research	
designs	 to	 explain	 judicial	 decision	making,	 and	 some	 of	 the	most	 important	 studies	 on	
judges	and	the	courts	have	been	published	in	 law	reviews	as	opposed	to	political	science	
journals.	Despite	this	trend	toward	empiricism,	many	legal	scholars	continue	to	ignore	the	
quantitative	 findings	on	 the	courts	 in	 the	social	science	 literature,	 finding	 it	 too	 technical	
and	difficult	 to	understand	 in	 laymen’s	 terms,	 thus	making	 it	 impractical	 to	 study	and	 to	
apply	to	the	real	world	of	judges	and	courts	(Cross	2007;	Epstein	and	Martin	2014).	In	this	
dissertation,	 I	 will	 attempt	 to	 bridge	 this	 divide	 by	 performing	 empirical	 analysis	 and	
reporting	my	 findings	 in	easily	accessible	and	 interpretable	ways.	This	will	provide	 legal	











issues.	 Political	 officials,	 and	 to	 some	 extent,	 our	 society,	 has	 become	more	 polarized	 in	
recent	 years,	 especially	 surrounding	 certain	 types	of	 issues.	The	 so‐called	 “culture	wars”	
have	 further	 emphasized	 this	 polarization	 regarding	 morality	 policy,	 including	 abortion	
and	 gay	 rights,	 and	 have	 played	 an	 important	 role	 in	 the	 partisan	 conflict	 at	 both	 the	
national	and	state	levels.		
Daniel	 Pinello’s	 (2003)	 comprehensive	 study	 of	 judicial	 treatment	 of	 gay	 rights	
claims	 illustrates	 the	 potentially	 powerful	 influence	 of	 ideology	 in	 salient,	 politically	




to	 significant	 predictors	 of	 case	 outcomes.	 Although	 his	 study	 was	 limited	 to	 appellate	
courts,	the	force	of	his	findings	suggests	that	judges	at	all	levels	of	the	federal	judiciary	may	
be	 more	 inclined	 to	 follow	 their	 personal	 ideological	 preferences	 when	 deciding	 cases	
involving	 ideologically	 charged	 issues	 like	 gay	 rights.	 I	 want	 to	 capture	 the	 impact	 of	






These	 ideologically	charged	cases	are	also	those	where	the	public	 is	most	 likely	to	
hold	 strong	 opinions,	 polling	 data	 are	most	 likely	 to	 be	 readily	 available	 and	 commonly	
reported,	and	judges	are	most	likely	to	be	aware	of	the	opinions	of	their	state’s	residents.	
Therefore,	cases	involving	such	salient	and	ideological	issues	are	the	best	ones	to	analyze	
for	 evidence	 of	 the	 impact	 of	 ideology,	 public	 opinion,	 or	 both,	 as	 well	 as	 whether	 the	
impact	 of	 each	 is	 mitigated	 by	 legal,	 strategic,	 or	 demographic	 factors.	 For	 this	 reason,	













courts	 as	 important	 policymakers	 is	 an	 even	 more	 recent	 occurrence,	 and	 historically	
scholars	have	often	dismissed	district	courts	as	courts	of	limited	reach	and	scope,	and	thus	







Lastly,	 and	 perhaps	 most	 importantly,	 I	 seek	 to	 contribute	 to	 the	 literature	 by	
analyzing	 the	mechanisms	 by	which	 public	 opinion	may	 influence	district	 court	 decision	
making.	 A	 significant	 number	 of	 published	 works	 have	 postulated	 that	 regional	 public	
opinion	may	play	a	role	in	district	court	decision	making.	As	discussed	above,	scholars	have	
found	 some	 influence	 of	 public	 opinion	 on	 the	 Supreme	 Court,	 and	 I	 believe	 that	 public	
opinion	 has	 the	 potential	 to	 play	 an	 even	 larger	 role	 at	 the	 district	 court	 level	 for	 the	
reasons	I	spelled	out	in	the	prior	section.	Examining	the	role	of	local	public	opinion	on	local	
courts	is	important	to	understand	democracy	at	a	local	level,	which	is	the	heart	and	soul	of	




provide	 a	 means	 for	 accurately	 predicting	 case	 outcomes.	 Baum	 argues	 that	 “full	




















case	outcomes,	 it	may	mitigate	the	effect	of	 judicial	 ideology	or	other	variables.	 I	will	use	
empirical	evidence	to	test	these	hypotheses	and	to	answer	my	broader	inquiries	regarding	
judicial	 behavior	 in	 cases	 involving	 contemporary	 constitutional	 issues.	 In	 the	 following	









	 I	 have	 explained	why	 I	 seek	 to	 study	 the	 determinants	 of	 judicial	 behavior	 at	 the	
district	court	level	and	have	formulated	my	hypotheses;	the	next	step	is	to	test	my	theories.	
There	 are	 typically	 many	 different	 ways	 to	 test	 a	 theory,	 and	 choosing	 the	 best	
methodology	to	do	so	is	not	always	straightforward.	This	chapter	will	explain	my	research	
design,	 beginning	 with	 why	 I	 chose	 the	 three	 issue	 areas	 of	 gay	 rights,	 abortion,	 and	
affirmative	action	and	how	 they	are	 appropriate	 for	 examining	 the	 roles	of	 ideology	and	
public	opinion	in	the	district	courts.	I	will	describe	how	my	analysis	bridges	the	traditional	
gap	 between	 political	 scientists	 and	 legal	 scholars	 in	 their	 study	 of	 judicial	 behavior,	
thereby	 contributing	 to	 both	 fields.	 Lastly,	 I	 will	 describe	 my	 methodology	 in	 detail,	
including	 how	 I	 created	 my	 data	 set,	 why	 I	 included	 each	 of	 my	 variables,	 and	 how	 I	




public	 opinion	 and	 policy	 often	 turn	 on	 the	 salience	 of	 the	 issues	 at	 hand;	 thus	 I	 have	
chosen	three	highly	salient	dispute	areas	to	examine	this	 link	–	gay	rights5,	abortion,	and	
affirmative	action.	Scholars	agree	that	Americans	do	not	pay	close	attention	to	politics	and	
are	 generally	 unknowledgeable	 about	 policy,	 unless	 the	 issues	 are	 highly	 salient	 and	
therefore	not	easily	overlooked	(e.g.,	Delli	Carpini	and	Keeter	1996;	Carmines	and	Stimson	









shown	 that	 the	 greater	 the	 salience	 of	 an	 issue,	 the	 stronger	 the	 link	 between	 public	
opinion	and	policy	outcomes	(e.g.,	Haider‐Markel	and	Meier	1996;	Carmines	and	Stimson	
1989).	 Taking	 this	 general	 concept	 a	 step	 further	 to	 apply	 it	 to	 judicial	 behavior,	 cases	
involving	 highly	 salient	 issues	 should	 show	 closer	 links	 between	 public	 opinion	 and	
outcomes.	
As	 discussed	 in	 the	 previous	 chapter,	 the	 body	 of	 literature	 on	 judicial	 decision	
making	suggests	that	judicial	ideology	impacts	decision	making	for	some	dispute	categories	
much	more	so	than	others.	The	types	of	disputes	in	which	ideology	plays	a	significant	role	
have	 typically	 had	 three	 criteria	 in	 common:	 (1)	 they	 are	 characterized	 by	 a	 moderate	
degree	of	either	 factual	or	 legal	ambiguity,	 (2)	 they	evoke	 ideological	values	held	by	and	
advanced	by	 the	 two	major	political	parties,	 and	 (3)	 they	do	not	evoke	competing	extra‐
judicial	 preferences,	 including	 the	 local	 political	 environment	 and	 public	 opinion	
(Alumbaugh	and	Rowland	1990;	Rowland	and	Carp	1996).	Research	on	the	district	courts	
to	date	has	typically	focused	on	either	all	 types	of	cases	heard	by	the	courts,	or	on	broad	
categories	 such	 as	 civil	 rights	 cases.	 These	 broad	 categories	 include	 both	 strongly	
ideological	 disputes	 and	 other	 disputes.	 By	 focusing	 specifically	 on	 ideologically	 and	
politically	 charged	 dispute	 categories,	 I	 help	 satisfy	 the	 second	 criteria	 listed	 above.	
Another	criterion,	ambiguity	in	the	law,	is	also	satisfied	by	the	three	issues	areas	I	examine.	
Each	 issue	 is	 characterized	 by	 ambiguous	 legal	 criteria	 in	 the	 precedents	 set	 by	 the	
Supreme	 Court	 and	 other	 appellate	 courts,	 as	 well	 as	 the	 explicit	 role	 of	 district	 court	
judges	in	interpreting	and	applying	these	criteria	to	individual	cases.	The	third	criterion	is	






Further,	 morality	 policy	 is	 an	 especially	 appropriate	 area	 to	 test	 possible	 links	
between	 public	 opinion	 and	 judicial	 policymaking,	 as	 morality	 policy	 issues	 tend	 to	 be	
highly	salient	and	technically	simple.	Although	the	specifics	of	tax	code	provisions,	welfare	
policy,	and	other	economic	 issues	 tend	 to	be	 too	 technically	complex	 for	most	citizens	 to	
understand,	 it	 is	 reasonable	 to	 expect	 that	 most	 people	 can	 form	 coherent	 opinions	 on	
morality	issues	(often	called	“easy”	issues)	without	specific	technical	knowledge	(Carmines	
and	Stimson	1980).	Rarely	is	an	individual	unable	to	express	an	opinion	when	asked	about	
such	 issues.	 “Morality	 policy	 raises	 questions	 that	 instigate	 debate	 over	 first	 principles,	
resulting	in	uncompromising	clashes	of	values”	(Mooney	and	Lee	1995,	600).	Additionally,	
these	moral	debates	typically	fall	easily	along	party	and	ideological	lines.	Indeed,	research	
has	 consistently	 shown	 a	 strong	 link	 between	 public	 opinion	 on	 morality	 policy	 and	
decision	 by	 elected	 officials	 (Haider‐Markel	 1999;	 Carmines	 and	 Stimson	 1989).	 The	
question	 presented	 here	 is	 whether	 that	 link	 extends	 to	 decisions	 made	 by	 unelected	
federal	 judges	 acting	 as	 policymakers	 in	 their	 states.	 Gay	 rights	 and	 abortion	 are	 both	
prime	 examples	 of	 morality	 policies	 and	 thus	 should	 definitively	 evidence	 this	 link	 if	 it	
exists.	Affirmative	action	does	not	 fit	 the	 standard	definition	of	morality	policy	based	on	





policymaking.	We	have	seen	variation	 in	national	public	opinion	across	 these	 issue	areas	





relatively	 stable,	 while	 support	 for	 gay	 rights	 has	 trended	 sharply	 upward.	 As	 I	





My	 data	 set	 includes	 every	 reported	 District	 Court	 decision	 across	 the	 nation	 in	
these	 three	 issue	areas	 (gay	 rights,	 abortion,	 and	affirmative	action)	over	a	22‐year	 time	
period	 (1991‐2012).	This	 time	period	 is	 important	 for	 several	 reasons:	 it	 represents	 the	
contemporary	era	of	district	 court	decision	making	 (including	 the	most	 recent	 cases	 and	
information	 available)	 –	 an	 era	 characterized	 by	 increasing	 party	 polarization	 and	
partisanship	 as	well	 as	 the	 recent	 judicial	 trend	 favoring	 devolution,	 especially	 in	 social	
issues	like	those	examined	here.	The	analysis	and	conclusions	provided	by	this	data	set	will	
give	 a	more	 accurate	 picture	 of	 the	 current	 federal	 judiciary	 and	 influences	 on	 decision	
making	 in	 contemporary	 constitutional	 issues,	 and	will	 better	provide	practitioners	with	
information	that	can	be	applied	to	their	own	cases	going	forward.		




















The	Lexis‐Nexis	database	 from	which	 I	obtained	 the	cases	 in	 the	data	set	 includes	
unpublished	 district	 court	 opinions	 starting	 from	 June	 2005.	 Unpublished	 opinions	 are	
selectively	 included	 in	 this	 database	 prior	 to	 June	 2005.	 Although	 this	 results	 in	 the	
omission	of	many	district	court	opinions	prior	to	June	2005,	the	best	evidence	suggests	that	
"the	vast	majority	of	published	opinions	are	explications	of	discretionary	policy	decisions	




gay	 rights;	 pro‐abortion	 vs.	 anti‐abortion;	 pro‐affirmative	 action	 vs.	 anti‐affirmative	
action).	For	each	of	my	 three	 issues,	 a	 “pro”	decision	 indicates	a	 liberal	outcome,	 and	an	
“anti”	 decision	 indicates	 a	 conservative	 outcome.	 Liberal	 decisions	 are	 coded	 as	 0	 and	
conservative	decisions	are	coded	as	1.	For	example,	in	Davis	v.	Prison	Health	Services,	2010	
U.S.	 Dist.	 LEXIS	 127890	 (W.D.	 Mich.	 2010),	 a	 prisoner	 sued	 the	 prison	 alleging	
discrimination	 based	 on	 his	 identity	 as	 an	 openly	 gay	man.	He	was	 terminated	 from	his	
offsite	public	works	 job	after	being	 subject	 to	 ridicule	and	discriminatory	 comments	and	






prisoners	were	 permitted	 to	 continue	 doing	 the	 same	 job	 he	 was	 terminated	 from.	 The	
district	 court	 judge	 ruled	 against	 Davis	 and	 granted	 the	Defendant	 summary	 judgment7;	
therefore	I	coded	the	decision	as	a	1.	Following	standard	practice,	I	omitted	decisions	that	
were	mixed,	indeterminate,	decided	by	magistrate	judges,	or,	as	mentioned	above,	were	not	

















































Until	 relatively	 recently,	 the	most	 accepted	measure	 of	 judicial	 ideology	 has	 been	
the	political	party	of	the	president	that	appointed	a	judge.	Most	of	the	studies	mentioned	in	
the	 preceding	 chapter	 regarding	 federal	 appeals	 courts	 and	 federal	 district	 courts	 have	
used	this	measure	of	ideology.	Despite	being	a	simplistic	and	indirect	measure	of	ideology,	
scholars	 have	 found	 the	 party	 of	 the	 appointing	 president	 to	 be	 a	 remarkably	 accurate	















the	 home‐state	 Senator	 and	 the	 appointing	 President	 are	 from	 the	 same	 party	 (or	 the	
average	of	both	home‐state	Senators	 if	both	are	from	the	same	party	as	the	President).	 If	
neither	 home‐state	 Senator	 are	 from	 the	 President’s	 party,	 the	 judge	 is	 assigned	 the	
appointing	President’s	NOMINATE	Common	Space	score.		This	approach	utilizes	senatorial	
courtesy	 and	 accounts	 for	 regional	 differences	 in	 appointments.	 For	 example,	 an	 Obama	
appointee	 in	 Vermont	 may	 not	 be	 ideologically	 identical	 to	 an	 Obama	 appointee	 in	






in	 order	 to	 fully	 capture	 judicial	 ideology.	 These	 studies	 typically	 find	 a	 high	 correlation	
between	the	two	measures,	and	most	scholars	have	found	little	difference	in	results	when	
using	one	measure	versus	the	other	(Sisk	and	Heise	2012;	Peresie	2005).	However,	several	
scholars	 argue	 that	 Common	 Space	 scores	 significantly	 outperform	 the	 party	 of	 the	
appointing	 president	 as	 a	measure	 of	 ideology	 for	 several	 reasons.	 First,	 since	 Common	






also	 be	 compared	 to	 one	 another	 and	 placed	 on	 the	 spectrum	 relative	 to	 each	 other	 to	












well	 as	 to	 discern	 any	 differences	 between	 the	 two	 measures.	 Judges	 appointed	 by	
Republican	presidents	are	coded	(1)	and	those	appointed	by	Democrats	are	coded	(0).		The	
Common	Space	scores	range	 from	‐1	 (most	 liberal)	 to	1	 (most	conservative).	 	 I	 retrieved	
Common	Space	scores	for	most	of	the	judges	from	calculations	completed	and	provided	by	
Christina	 Boyd	 (2010);	 for	 the	 judges	 not	 contained	 in	 this	 data	 set,	 I	 calculated	 the	
Common	Space	scores	according	to	the	description	outlined	above.		
Figure	 1	 graphs	 the	 distribution	 of	 District	 Court	 Common	 Space	 Scores	 for	 all	
judges	 in	my	data	set.	Scores	are	disbursed	rather	evenly	with	a	slight	right	skew,	which	






Space	 Score	 is	 slightly	 conservative,	 but	 very	 close	 to	 zero,	 at	 .034.	 The	 lowest	 score,	







	 N	 Mean Median Std.	Dev. Min	 Max
Common	Space	Scores	 579	 .034 .028 .374 ‐.65	 .61
	
2. State‐Level	Public	Opinion	
Public	opinion	has	 long	been	a	 topic	of	 interest	 to	political	 scientists.	However,	as	
discussed	above,	 the	exploration	of	state‐level	public	opinion	and	its	relationship	to	state	


















area,	 hot‐button	 topic,	 political	 figure,	 or	 election.	 Additionally,	 finding	 comparable	 polls	
across	states	 is	very	difficult,	and	variations	 in	 topic	areas,	question	wording,	and	survey	




last	 few	 decades.	 Erikson,	Wright,	 and	McIver	 (1993)	 (“EWM”)	 pioneered	 a	 method	 for	
aggregating	 many	 national	 surveys	 in	 order	 to	 obtain	 large	 enough	 sample	 sizes	 for	
individual	states,	creating	measures	of	residents’	overall	 ideology	and	party	identification	
for	 each	 state.	 Their	 measure	 has	 been	 repeatedly	 found	 to	 be	 a	 valid	 and	 useful	
measurement	of	state	ideology	over	time,	and	is	meant	to	capture	public	sentiment	toward	
politics	and	policy	within	a	state.	Berry	et	al.	(1998)	developed	an	alternative	measure	of	






















accurately	capture	 the	attitudes	of	state	residents	 toward	the	 issues	of	 interest	and	most	
appropriate	for	this	study.			
Two	 methodologies	 exist	 to	 obtain	 such	 state‐level	 opinion	 on	 specific	 topics	 –	
disaggregation	and	MRP.	 I	 seek	 to	create	a	dynamic	measure	of	 state	opinion	 in	order	 to	
evaluate	the	relationship	between	state	public	opinion	at	the	time	of	a	judicial	decision	and	
the	decision	itself.	Thus,	I	need	a	yearly	measurement	of	state	public	opinion.	This	makes	
the	 disaggregation	method	 virtually	 impossible	 here.	 EWM	had	 to	 aggregate	 13	 years	 of	
national	surveys	in	order	to	obtain	large	enough	sample	sizes	from	each	state	to	create	one	




accomplish	 this,	 the	resulting	state‐level	opinion	may	suffer	 from	non‐representativeness	
(Pacheco	2011).		








regression	analysis	of	one	or	more	national	 surveys	 to	estimate	 the	opinions	of	different	
categories	 of	 individuals	 (often	 called	 “person	 types”)	 on	 a	 particular	 topic.	 The	 person	
types	are	based	on	several	individual	factors,	including	gender,	race,	age,	and	education,	as	
well	as	state	of	residence	and	region.	Each	individual	respondent’s	opinion	is	treated	as	a	
function	of	his	 or	her	demographic	 and	geographic	 characteristics.	The	 second	 step	uses	
U.S.	Census	data	to	identify	how	many	of	each	person	type	live	in	each	state;	for	example,	
how	 many	 (1)	 white,	 (2)	 18‐25	 year	 old,	 (3)	 college‐educated,	 (4)	 women	 live	 in	 (5)	
Missouri.	Poststratification	then	estimates	overall	state	opinion	based	on	the	percentage	of	




and	has	 universally	 been	 found	 to	 provide	more	 accurate	 and	 reliable	 estimates	 of	 state	
public	 opinion	 than	 disaggregation,	 especially	 when	 using	 smaller	 national	 sample	 sizes	
(e.g.	 Pacheco	 2014;	 Lewis,	Wood,	 and	 Jacobsmeier	 2014;	 Enns	 and	 Koch	 2013;	 Lax	 and	
Phillips	 2009).	 In	 fact,	 MRP	 provides	 further	 benefits	 in	 addition	 to	 increased	 accuracy,	
including	 increased	 representativeness	 and	 increased	 reliability	 of	 estimates	 for	 less	
populous	 states.	 National	 surveys	 typically	 use	 sampling	 designs	 that	 are	 aimed	 to	 be	







of	 state‐level	 opinion	 and	 partially	 pools	 data	 across	 states	 using	 multilevel	 modeling,	
resulting	 in	poststratified	estimates	 that	 are	more	 representative	of	 states	and	are	much	
more	 reliable	 for	 less	 populous	 states	 (Pacheco	 2011;	 Lax	 and	 Phillips	 2009).	 Further,	
scholars	 have	 concluded	 that	 the	 MRP	 method	 provides	 valid,	 accurate,	 and	 reliable	
estimates	 even	 when	 using	 only	 a	 single	 large	 national	 survey	 (Lax	 and	 Phillips	 2009;	
Lewis,	Wood,	and	Jacobsmeier	2014).	
For	 purposes	 of	 my	 study,	 I	 need	 to	 obtain	 state‐level	 public	 opinion	 that	 (1)	
includes	each	of	the	22	years	my	data	set	covers	and	(2)	is	specific	to	each	of	my	three	issue	
areas.	 The	 best	 data	 source	 to	 accomplish	 both	 of	 these	 requirements	 is	 General	 Social	
Survey	(GSS)	data.	The	National	Opinion	Research	Center	(NORC)	has	conducted	the	GSS	on	
an	 annual	 or	 biennial	 basis	 since	 1972.	 One	 of	 the	 biggest	 benefits	 of	 the	 GSS	 is	 that	 it	
repeats	certain	core	questions	every	time	it	is	administered,	including	questions	on	each	of	




typically	 end	 up	 being	 representative	 nonetheless	 (Brace,	 Sims‐Butler,	 Arceneaux,	 and	
Johnson	2002).	
Two	very	recent	scholarly	works	demonstrate	the	utility	of	GSS	data	to	obtain	yearly	
state	 opinion	 on	 specific	 topics.	 Lewis,	Wood,	 and	 Jacobsmeier	 (2014)	 applied	 the	MRP	
approach	to	GSS	data	from	1980	to	2010	to	obtain	state‐level	opinion	on	gay	rights,	using	










(2014)	uses	 the	MRP	method	 to	 analyze	 the	 stability	of	 state	public	opinion	on	abortion	






specific	 question	 I	 used	 to	 measure	 attitudes	 toward	 gay	 rights	 was	 the	 respondents’	
opinion	 on	 sexual	 relations	 between	 two	 adults	 of	 the	 same	 sex	 –	 always	wrong,	 almost	
always	wrong,	 sometimes	wrong,	 and	not	wrong	 at	 all.	 The	question	 I	 used	 for	 abortion	
was	respondents’	opinion	on	whether	or	not	it	should	be	possible	for	a	pregnant	woman	to	
obtain	a	 legal	 abortion	 if	 the	woman	wants	 it	 for	any	 reason	–	 yes	or	no.	The	question	 I	
used	to	measure	attitudes	toward	affirmative	action	was	whether	the	respondent	was	for	
or	 against	 preferential	 hiring	 and	 promotion	 of	 blacks	 –	 strongly	 support	 preferences,	
support	 preferences,	 oppose	 preferences,	 or	 strongly	 oppose	 preferences9.	 In	 order	 to	
                                                            
8	 Publically	 available	 GSS	 data	 only	 include	 respondents’	 region,	 not	 state	 of	 residence,	 as	 NORC	 considers	 state	 of	
residence	 to	be	 “sensitive	data”.	However,	NORC	does	make	such	data	available	 for	purchase	under	certain	conditions,	
one	being	the	destruction	of	all	data	sets	that	include	any	sensitive	data,	such	as	state	of	residence	of	respondents,	once	
statistical	 analysis	 is	 complete.	 Thus,	 that	 part	 of	my	 data	 set	 is	 not	 available	 for	 replication	 purposes.	 However,	 the	










NES	 data	 for	 the	 years	 in	which	 similar	 questions	were	 asked	 (1992,	 1996,	 2000,	 2004,	
2008,	 and	2012).	 Several	 scholars	 have	 combined	GSS	 and	NES	data	 in	 this	way	 as	 they	
found	 minimal	 differences	 in	 the	 wording	 of	 relevant	 questions	 as	 well	 as	 the	
administration	of	the	survey	instruments	(Brace	et	al.	2004,	Pacheco	2014).	The	questions	
of	interest	in	the	present	analysis	were	very	similar	in	the	GSS	and	NES	surveys.		
	 Although	 I	 believe	 that	 specific	 public	 opinion	 on	 these	 issue	 areas	 is	 the	 best	
measure	of	state	public	opinion	for	my	study,	I	also	include	two	alternate	general	measures	




yearly	 estimates	 of	 state	 ideology	 using	 the	 MRP	 method.	 Thus,	 I	 include	 Pacheco’s	
estimates	for	as	many	years	as	possible	in	my	data	set10.	The	second	alternative	measure	of	
state	 opinion	 I	 include	 is	 Berry	 et	 al.’s	 (1998,	 2007)	 yearly	 estimates	 of	 state	 “policy	
mood”11.	This	 is	a	measure	of	operational	 ideology,	 i.e.	how	state	residents	 feel	about	the	
job	 their	 state	 representatives	 are	 doing,	 and	 it	 can	 vary	 significantly	 from	year	 to	 year.	
Conversely,	 EWM’s	 measure	 best	 captures	 symbolic	 ideology,	 or	 how	 individual	 state	
residents	 self‐identify	 with	 a	 particular	 political	 party	 or	 ideological	 grouping	 (Pacheco	














In	 order	 to	 take	 into	 account	 the	 strategic	 model	 of	 judicial	 decision	 making	 as	
described	in	the	previous	chapter,	I	need	to	include	as	independent	variables	those	factors	
that	may	point	to	strategic	behavior	by	district	judges.	As	Baum	(1997)	explains	in	his	book	
The	Puzzle	of	 Judicial	Behavior,	 the	 label	 “strategic	behavior”	can	apply	 to	many	different	
types	of	 behavior,	which	 are	often	 lumped	 together	 confusingly	under	 rational	 choice	or	
strategic	models.	For	example,	 the	 form	of	 judicial	strategy	can	consist	of	either	strategic	
voting	 or	 a	wide	 variety	 of	 other	 strategic	 non‐voting	 behavior	 (choosing	 cases,	 opinion	
assignment,	 formation	 of	 coalitions,	 etc.).	 The	 time	 horizon	 of	 judicial	 behavior	 can	 be	
considered	 either	 short‐term	 (one‐shot	 games)	 or	 long‐term	 (future	 cases).	 Additionally,	
the	 target	 of	 judicial	 strategy	 can	 be	 either	 the	 judge’s	 own	 court	 or	 other	 institutions,	





not	choose	their	own	cases;	 thus,	strategic	non‐voting	behavior	 is	not	an	area	of	 interest.	
Likewise,	 district	 court	 judges,	 sitting	 alone,	 likely	 would	 not	 vote	 against	 their	 policy	
preferences	in	one	case	for	the	purpose	of	advancing	their	preferences	overall,	as	coalition	













three	 randomly	 assigned	 judges,	 so	 the	 chances	 of	 reversal	 can	 vary	with	 the	 particular	
panel	chosen.	The	large	amount	of	uncertainty	involved	can	make	this	a	difficult	prediction	
for	a	district	 court	 judge	 to	make.	However,	district	 judges	can	gather	 information	about	
the	appellate	judges	and	their	ideologies	and	preferences	based	on	their	experiences	with	
them	over	 time.	 Similarly,	 the	overall	 ideological	makeup	of	 a	 circuit	 court	of	 appeal	 can	

















to	 line	 them	up	with	my	 two	measurements	 of	 district	 judge	 ideology.	 The	 first,	 “Circuit	
Ideology	 I”,	uses	party	of	 the	appointing	president	 to	determine	 the	majority	 ideology	of	
each	circuit.	If	the	majority	of	judges	in	a	circuit	were	appointed	by	a	Democratic	president,	







The	 alternate	 measure	 I	 utilized	 for	 strategy,	 “Circuit	 Difference”,	 is	 meant	 to	
capitalize	 on	 the	 ideological	 conflict	 between	 a	 district	 court	 judge	 and	 those	 with	 the	
ability	 to	 reverse	 his	 or	 her	 decisions.	 As	 with	 Circuit	 Ideology,	 it	 is	 generated	 in	 two	
different	 ways	 for	 the	 two	 different	 regression	 models.	 For	 the	 Party	 of	 Appointing	
President	model,	I	generated	a	binary	variable	(“Circuit	Difference	1”)	–	0	if	the	majority	of	
judges	in	a	circuit	were	appointed	by	presidents	from	the	same	party	as	the	district	judge,	
or	 if	 the	 circuit	were	 split,	 and	1	 if	 the	majority	 of	 the	 circuit	 judges	were	 appointed	by	
presidents	from	a	different	party.	For	the	Common	Space	Score	model,	I	took	the	absolute	
difference	 between	 the	 median	 circuit	 common	 space	 score	 and	 the	 district	 judge’s	















In	 order	 to	 determine	 whether	 judicial	 ideology,	 strategic	 factors,	 and/or	 state	
public	opinion	are	 in	 fact	predictors	of	 judicial	decision	making,	 I	 include	several	control	
variables	in	my	analysis	that	may	also	impact	a	judge’s	decision	making.	
1. Personal	Characteristics	
Various	 personal	 characteristics	 could	 potentially	 influence	 judicial	 decision	
making.	In	general,	studies	focusing	on	the	personal	characteristics	of	judges	have	typically	
found	 little	 to	no	effect	on	decision	making	 in	most	 types	of	cases.	Race	and	gender	have	
been	most	extensively	studied,	and	little	evidence	of	any	variation	exists,	outside	of	limited	
findings	 in	 certain	 cases	 involving	 criminal	 sentencing	 (Cross	 2007).	 However,	 several	
scholars	have	found	personal	characteristics	to	have	a	significant	effect	in	one	issue	area	in	
particular	 –	 civil	 rights	 actions.	 For	 example,	 Pinello	 (2003)	 found	 gender,	 race,	 and	
religion	 all	 to	 have	 dramatic	 effects	 on	 judicial	 voting	 in	 gay	 rights	 cases	 spanning	 from	






affiliation	played	a	 larger	role	 in	 federal	courts.	Nevertheless,	background	characteristics,	
especially	 gender,	 race,	 and	 religious	 affiliation	 certainly	 have	 the	 potential	 to	 impact	
judicial	decision	making	 in	 cases	 involving	 civil	 rights	and	civil	 liberties	 issues,	 including	





a	 significant	 impact	 of	 gender	 on	 decisions	 in	 particular	 types	 of	 cases,	 specifically	 sex	
discrimination	 lawsuits.	 For	 example,	 Peresie	 (2005)	 examined	 federal	 appellate	 court	
cases	 from	1999‐2001	regarding	sexual	harassment	or	sex	discrimination	and	found	that	
female	 judges	were	 twice	as	 likely	 to	 find	 in	 favor	of	 the	plaintiff	 as	male	 judges.	Thus,	 I	
expect	that	female	judges	will	be	more	likely	to	rule	in	a	liberal	direction	in	each	issue	area,	
especially	 in	 gay	 rights	 and	abortion	 cases.	 I	 coded	each	 judge’s	 gender	 as	0	 (male)	or	1	


















the	 influence	 of	 religious	 affiliation	 on	 judicial	 decision	 making	 has	 generally	 been	 less	
compelling	than	evidence	of	ideological	effects.	However,	religion	has	been	shown	to	have	a	
powerful	effect	in	cases	involving	morality	policy	or	other	stereotypical	religious	concerns	
(Alumbaugh	 and	 Rowland	 1990).	 I	 expect	 a	 judge’s	 religion	 may	 influence	 his	 or	 her	
decision	 making	 in	 the	 cases	 examined	 here,	 especially	 those	 involving	 gay	 rights	 and	
abortion;	namely,	 that	 judges	 identifying	with	more	“conservative”	religions	will	be	more	
likely	 to	 rule	 against	 gay	 rights	 and	 abortion	 rights.	 I	 include	 a	measure	 of	 each	 district	
judge’s	 religion,	 coded	either	 as	Catholic,	Mainline	Protestant,	Other	Christian,	 Jewish,	 or	






their	 social	 identities	 and	 provides	 societal	 norms	 and	 values	 regarding	 acceptable	









Elazar’s	 (1984)	 typology	 is	 the	most	 prominent	measure	 of	 state	 political	 culture	
and	has	been	widely	used	in	many	different	types	of	studies	examining	differences	between	
states.	 He	 differentiated	 between	 three	 dominant	 political	 subcultures:	 moralistic,	
individualistic,	and	traditionalistic.	States	exhibiting	the	moralistic	culture	view	politics	as	
an	important	and	beneficial	activity	in	which	all	citizens	should	participate.	The	focus	is	on	
the	 collective	 public	 good	 as	 opposed	 to	 the	 individual	 good,	 and	 the	 purpose	 of	
governmental	 institutions	 is	 to	 promote	 and	 protect	 the	 public	 welfare.	 Individualistic	
states	view	politics	as	a	marketplace.	Government	should	be	limited,	should	not	intervene	
in	the	marketplace,	and	should	not	restrict	private	activities.	For	this	reason,	the	public	has	
a	 limited	 role	 to	 play	 in	 government.	 Traditionalistic	 political	 culture	 focuses	 on	 the	
protection	 of	 elites	 –	 the	 government’s	 role	 should	 be	 limited	 to	 maintaining	 the	 social	
order,	and	should	be	left	to	those	with	the	ability	and	knowledge	to	do	so	properly.	
Although	relatively	simplistic,	scholars	have	consistently	found	Elazar’s	typology	to	
be	 a	 reliable	 predictor	 of	 variation	 in	 public	 policy,	 political	 decision	making,	 and	 other	
political	 phenomena	 among	 states.	 A	 recent	 study	 by	 Patrick	 Fisher	 (2010)	 found	 state	
political	 culture	 to	be	a	significant	predictor	of	vote	share	 for	Barack	Obama	 in	 the	2008	









of	 state	 public	 opinion	 and	 legislative	 policy.	 They	 found	 strong	 support	 for	 Elazar’s	
typology	 as	 a	 separate	 and	 distinct	 influence	 from	 state	 ideology	 as	 it	 applies	 to	 policy	
outcomes.	Public	opinion	had	a	 significant	direct	effect	on	policy	 in	 individualistic	 states,	
which	 is	 consistent	 with	 the	 individualistic	 culture	 of	 pragmatic	 politicians	 primarily	
concerned	 with	 re‐election.	 Conversely,	 state	 legislatures	 were	 much	 less	 responsive	 to	
public	 opinion	 in	 traditionalist	 states,	 where	 elites	 tend	 to	 ignore	 the	 opinion	 of	 the	
uninformed	 masses,	 and	 in	 moralistic	 states,	 where	 officials	 are	 more	 concerned	 with	
imposing	their	version	of	the	“public	good”	as	opposed	to	simply	following	public	opinion	
(Erikson	et	al.	1993).	
Hundreds	 of	 studies	 have	 included	 Elazar’s	 political	 culture	 typology	 as	 an	
independent	 variable	 in	 their	 analysis	 of	 political	 phenomena	 at	 the	 state	 level,	 often	
simply	 as	 a	 control	 variable.	 I	 include	 it	 in	 order	 to	 control	 for	 differences	 in	 political	
culture	 that	may	 be	 distinct	 from	 differences	 in	 state	 ideology.	My	 purpose	 in	 including	





impact	 of	 state	 culture	 on	 my	 primary	 dependent	 variable	 –	 judicial	 decision	 making.	
District	 court	 judges,	 as	 longtime	 residents	of	 the	 states	where	 they	preside,	presumably	
have	 been	 influenced	 by	 that	 state’s	 political	 culture	 and	may	 reflect	 the	 corresponding	

















show	 substantial	 variation	 (Rowland	 and	 Carp	 1996).	 I	 suspect	 that	 judges	 located	 in	







factors.	However,	 it	 is	 impossible	for	a	researcher	to	code	a	case	as	correct	or	 incorrectly	
                                                            
12	 I	 used	 Rowland	 and	 Carp’s	 (1996)	 definition	 of	 southern	 courts	 and	 thus	 included	 Alabama,	 Arkansas,	 Delaware,	






decided	 without	 second	 guessing	 the	 judge	 and	 bringing	 the	 researcher’s	 own	



















amenable	 to	 inclusion	 as	 a	 variable.	 Initial	 categories	 that	 were	 closely	 related	 to	 one	






not	 be	 collapsed	 any	 further	 without	 distorting	 the	 meaning	 of	 the	 case	 types.	 These	
classifications	help	control	for	the	role	of	precedent	in	judicial	decision	making.	If	one	type	
of	 case	 is	 more	 consistently	 decided	 in	 a	 particular	 way	 than	 the	 other	 case	 types,	 the	
reason	may	be	that	Supreme	Court	precedent	 is	clearer	in	that	area	of	 law,	 forcing	 lower	
court	judges	to	follow	precedent	despite	personal	preferences.	
As	 demonstrated	 by	 Table	 5	 below,	 for	 gay	 rights	 cases,	 there	 were	 eight	 final	
categories:	 (1)	employment	discrimination	or	harassment,	 (2)	gay	marriage,	 (3)	prisoner	
discrimination	or	harassment,	(4)	other	discrimination	or	harassment	(service	cost,	police	
treatment,	city	treatment,	school	harassment,	club	membership,	housing,	etc.),	(5)	privacy	
issues	 or	 defamation,	 (6)	 domestic	 partnerships	 and	 benefits/adoption	 (7)	 upholding	
action	protecting	gay	rights	(protect	non‐discrimination	policy,	hate	crimes,	give	same‐sex	
couples	 benefits,	 etc.),	 and	 (8)	 Military	 discrimination,	 including	 “Don’t	 Ask,	 Don’t	 Tell”	
























to	 abortion	 access/undue	 burden	 on	 individuals	 and	 clinics,	 (2)	 challenging	 government	
and/or	 private	 action	 restricting	 abortion	 providers’	 rights,	 (3)	 individual	 rights	 to	
abortion,	(4)	upholding	government	action	to	protect	access	to	abortion	clinics	or	protect	


































while	 decisions	 based	 primarily	 on	 legal	 conclusions	 (the	 vast	 majority	 of	 cases),	 were	
coded	as	0.	Controlling	for	these	legal	variables	will	ensure	that	associations	between	my	




	 The	next	 two	 chapters	 reveal	 the	 results	of	my	analysis.	 Chapter	4	provides	basic	
descriptive	data	and	graphics	to	help	reveal	patterns	of	 judicial	behavior	and	trends	over	













population	of	gay	 rights,	 abortion,	and	affirmative	action	cases	 substantively	 ruled	on	by	
district	court	 judges	 from	1991‐201213.	Thus,	we	can	 learn	quite	a	bit	about	how	district	
judges	have	treated	these	types	of	cases	over	the	last	few	decades	by	examining	trends	in	
the	 data.	 This	 chapter	 traces	 and	 analyzes	 trends	 in	 state‐level	 public	 opinion	 on	 these	
issues	 during	 this	 time	 period,	 as	well	 as	 trends	 in	 support	 of	 and/or	 opposition	 to	 gay	







because	 of	 the	 dramatic	 change	 in	 public	 opinion	 over	 a	 relatively	 short	 time	 span.	
Examining	the	differences	in	public	opinion	over	time	and	between	states	provides	context	
for	state‐level	public	opinion	as	a	potential	indicator	of	district	judge	decision	making.	The	
variance	 in	 level	of	support	 for	gay	rights	was	substantial,	ranging	 from	a	 low	of	7.2%	in	
Alabama	in	1991	to	80.3%	in	the	District	of	Columbia	in	2012.	The	average	opinion	across	





















opinion	 in	 all	 states15,	 I	 produced	 a	 graph	 of	 the	 public	 opinion	 trends	 in	 three	
representative	 states:	 one	 state	 in	which	 public	 support	 for	 the	 issue	 has	 typically	 been	
higher	than	in	other	states,	one	state	in	which	the	level	of	support	has	remained	relatively	
                                                            
14	 Conventional	wisdom	 attributes	 this	 brief	 reversal	 in	 the	 upward	 trend	 of	 support	 for	 gay	 rights	 to	 the	 “backlash”	
resulting	 from	 the	 Massachusetts	 Supreme	 Court’s	 2003	 ruling	 that	 gay	 marriage	 could	 not	 be	 banned	 under	 the	
Massachusetts	Constitution,	thereby	making	gay	marriage	legal	in	Massachusetts	(Egan,	Persily,	and	Wallsten	2008).	This	










































support	 for	 gay	 rights	did,	 and	 those	 I	 expected	 to	have	 lower	 support	 also	matched	my	














arising	 in	 the	 courts	 at	 different	 times.	 For	 example,	while	 cases	 regarding	 gay	marriage	
and	 government	 action	 to	 protect	 gay	 rights	 were	 very	 rarely	 seen	 prior	 to	 the	 2000s,	
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gay	 rights.	 In	more	 recent	 years	we	 see	 a	 relatively	 even	 split	 between	 cases	 decided	 in	
favor	and	those	decided	in	opposition	to	gay	rights.	Overall,	judicial	support	for	gay	rights	
does	not	trend	upward	over	time,	but	remains	relatively	steady.	 	
This	 result	 is	 mildly	 surprising	 as	 I	 expected	 judicial	 support	 for	 gay	 rights	 to	
increase	 over	 time,	 at	 least	 moderately.	 After	 considering	 the	 sharp	 increase	 in	 public	
support	for	gay	rights	in	every	state	from	1991	to	2012,	as	well	as	the	significant	increase	
in	 the	 frequency	 of	 gay	 rights	 cases	 heard	 by	 the	 district	 courts	 over	 that	 time,	 I	 was	
anticipating	 that	 judges	 would	 increasingly	 decide	 cases	 in	 a	 pro‐gay	 rights	 manner	
alongside	 public	 opinion.	 The	 most	 interesting	 statistic	 to	 me	 is	 the	 high	 proportion	 of	
cases	decided	in	favor	of	gay	rights	in	the	1990s;	a	proportion	I	expected	would	be	lower.	
The	 absence	 of	 any	 such	 upward	 trend	 in	 the	 data	 foreshadows	 the	 likely	 results	 from	




to	 understand	 some	 of	 the	 potential	 relationships	 between	 them	 and	 my	 dependent	
variable,	I	include	here	several	basic	descriptive	tables	and	measures	of	association.	One	of	
my	 primary	 variables	 of	 interest	 is	 judicial	 ideology,	 measured	 both	 by	 party	 of	 the	
appointing	 president	 and	 Common	 Space	 score.	 As	 a	 preliminary	 matter,	 a	 simple	
frequency	table	can	show	us	whether	 judges	appointed	by	Democratic	presidents	tend	to	
rule	 in	 favor	of	 gay	 rights	and	whether	 those	appointed	by	Republicans	more	 commonly	
rule	 against.	 Table	 8	 shows	 just	 that,	 as	 judges	 appointed	 by	 Democrats	 decided	















Appointing	 Support	 Oppose	 Total
President	 Frequency	 Percentage Frequency Percentage	
Democrat	 98	 75.97 31 24.03	 129
Republican	 76	 45.24 92 54.76	 168
Total	 174	 58.59 123 41.41	 297
	 	 	
	 	 	 X2	=	28.4022	 Pr	=	0.000	
	 	 	 Cramer’s	V	=	0.3092	 	
 
 
	 Another	 variable	 of	 interest	 is	 case	 type	 and	whether	 it	 has	 any	 impact	 on	which	
cases	are	ruled	in	favor	of	or	against	gay	rights.	As	discussed	in	the	last	chapter,	in	order	to	
control	for	the	possible	effects	of	precedent	and	other	legal	factors,	I	break	down	each	issue	
area	 into	 several	 different	 case	 types.	 I	 attempted	 to	 keep	 the	 number	 of	 case	 types	 as	
minimal	 as	 possible,	 and	 ended	 up	 with	 eight	 discrete	 types	 of	 gay	 rights	 cases.	 I	 ran	
another	frequency	table	showing	how	many	of	each	type	of	case	were	decided	in	support	of	
or	 opposition	 to	 gay	 rights,	 along	 with	 a	 chi‐square	 statistic	 to	 gauge	 significance.	
Additionally,	 I	 created	 a	 horizontal	 bar	 chart	 to	 make	 the	 variation	 between	 case	 types	















in	 a	 pro‐gay	 rights	 manner,	 especially	 those	 involving	 government	 or	 private	 action	 to	
protect	gay	rights	or	those	involving	non‐employment	and	non‐prisoner	discrimination	or	
harassment	(by	school	officials,	by	the	police,	by	city	officials,	etc.).	Other	case	types	were	
split	 between	 support	 and	 opposition,	 most	 notably	 employment	 discrimination	 or	
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constitutionality	 of	 Don’t	 Ask	 Don’t	 Tell)	 were	 the	 only	 subset	 of	 cases	 in	which	 judges	
were	 more	 likely	 to	 rule	 against	 gay	 rights.	 The	 chi‐square	 statistic	 in	 Table	 9	 below	
demonstrates	that	case	type	is	significantly	related	to	decisions	in	gay	rights	cases,	at	the	







Case	Type	 Support Oppose	 Total
Employment	 57 58	 115
Marriage	 9 6	 15
Prisoner	 14 12	 26
Other	Discrimination/Harassment	 45 22	 67
Privacy	 5 2	 7
Domestic	Benefits	 4 3	 7
Government/Private	Action	in	Support	 32 8	 40
Military/DADT	 8 12	 20










occasional	 spike	 in	 support	 or	 opposition	 to	 abortion	 that	 subsequently	 levels	 out.	 The	
average	support	for	abortion	across	all	the	states	ranged	from	a	low	of	38.6%	in	2004	to	a	
high	of	47.9%	in	1993.	Figure	6	demonstrates	this	stability	in	opinion	over	time,	as	well	as	
comparative	 trends	 in	 three	 representative	 states:	 California,	 Florida,	 and	 Tennessee.	





California)	 is	 consistently	 higher	 than	 the	 average,	 while	 support	 in	 others	 (including	
Tennessee)	is	consistently	lower	than	the	average	across	all	years.	Florida	demonstrates	a	





















































	 Further,	 the	percentage	of	 abortion	 cases	decided	 in	 favor	of	 abortion	 rights	does	
not	appear	to	 increase	or	decrease	over	time	in	any	noteworthy	way.	Figure	8	shows	the	































	 A	 closer	 inspection	 of	 the	 state‐level	 public	 opinion	 regarding	 abortion	 compared	
against	 the	 proportions	 of	 pro‐	 and	 anti‐choice	 decisions	 over	 time	 did	 not	 reveal	 any	
obvious	correlations	between	public	opinion	and	rulings.	However,	these	charts	show	only	
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level	 public	 opinion	 influences	 judicial	 decision	 making,	 while	 these	 preliminary	
descriptive	statistics	give	us	the	ability	to	visualize	trends	in	the	data	over	time.	
Basic	Descriptive	Associations	
	 As	 with	 gay	 rights	 above,	 I	 can	 use	 simple	 statistical	 analysis	 to	 conduct	 a	
preliminary	 test	 of	my	 hypothesis	 that	 judicial	 ideology	 significantly	 influences	 decision	
making	 in	 abortion	 cases.	 Table	 10	 indicates	 that	 judges	 appointed	 by	 Democratic	
presidents	were	significantly	more	 likely	to	uphold	abortion	rights	(to	a	 .001	significance	
level),	although	judges	from	both	parties	ruled	in	favor	of	abortion	rights	more	often	than	








Appointing	 Support	 Oppose	 Total
President	 Frequency	 Percentage Frequency Percentage	
Democrat	 78	 83.87 15 16.13	 93
Republican	 59	 62.77 35 37.23	 94
Total	 137	 73.26 50 26.74	 187
	 	 	
	 	 	 X2	=	10.630	 Pr	=	0.001	





five	case	 types	consisted	of	more	pro‐choice	 than	anti‐choice	decisions.	Unlike	 in	 the	gay	




















Case	Type	 Support Oppose	 Total
Undue	Burden	 61 17	 78
Government/Private	Restrictions	 21 8	 29
Individual	Rights	 5 2	 7
Access	to	Clinics	 35 15	 50
Government/Private	Action	in	Support	 15 8	 23
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it	 has	 remained	 remarkably	 stable	 over	 time.	 I	 initially	 expected	 support	 for	 affirmative	
action	 policies	 to	 decrease	 from	 the	 early	 1990s,	 when	many	 state	 and	 local	 hiring	 and	
contracting	policies	were	still	considered	necessary	and	were	upheld	by	the	courts,	to	the	
2000s	and	especially	recently,	as	more	and	more	government	agencies	and	courts	appear	
reluctant	 to	 consider	 such	 policies	 necessary	 to	 ensure	 equal	 opportunity.	 As	 I	 read	 the	
decisions	and	opinions	in	affirmative	action	cases,	the	change	in	language	and	tone	used	by	
district	 court	 judges	over	 time	was	evident,	 even	when	 the	outcome	of	 the	 case	was	not	




of	 low	support	with	 little	variation	over	 the	years.	The	District	of	Columbia	was	 the	only	




the	 states	 with	 the	 highest	 levels	 of	 support	 after	 D.C.	 were	 often	 southern	 states;	 for	
example,	 Mississippi	 showed	 the	 second	 highest	 average	 at	 25%,	 and	 Georgia,	 South	
Carolina,	Alabama,	Virginia,	and	Maryland	all	had	averages	of	over	20%	support	during	this	
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example,	many	 of	 the	 judges	 in	 the	 early	 affirmative	 action	 cases	 involving	 government	
hiring	and	promotion	practices	upheld	these	programs	using	strongly	supportive	language	
and	by	pointing	 out	 the	 highly	 discriminatory	practices	 of	 the	 city	 or	 county	 in	 the	near	
past.	 In	more	recent	cases,	even	when	 the	programs	were	upheld,	 the	 judges	were	much	
more	reluctant	to	do	so,	and	pointed	to	progress	made	since	the	programs	were	put	 into	
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force	 behind	 affirmative	 action	 decision	 making.	 Although	 affirmative	 action	 cases	
constitute	 the	 smallest	 subset	 of	 cases	 in	 my	 data	 set,	 a	 quick	 look	 at	 these	 variables	










Appointing	 Support	 Oppose	 Total
President	 Frequency	 Percentage Frequency Percentage	
Democrat	 27	 72.97 10 27.03	 37
Republican	 24	 41.38 34 58.62	 58
Total	 51	 53.68 44 46.32	 95
	 	 	
	 	 	 X2	=	9.0684	 Pr	=	0.003	













































Case	Type	 Support Oppose Total	
Employment	 39 24 63	
Education	 4 6 10	
Contracting	 8 14 22	







	 The	 illustrative	data,	graphs,	and	basic	statistical	analysis	provided	 in	this	chapter	
are	 designed	 to	 provide	 deeper	 descriptions	 of	 the	 data	 within	 each	 issue	 area	 and	 to	
provide	richer	context	within	which	to	review	the	more	rigorous	regression	analyses	in	the	
next	 chapter.	 Several	 interesting	 trends	 can	 be	 seen	 by	 examining	 these	 figures	 and	
relationships,	 especially	 the	 nature	 of	 state‐level	 public	 opinion	 on	 each	 issue,	 the	
significance	 of	 ideology	 in	 all	 issue	 areas,	 and	 the	 significance	 of	 case	 type	 on	 decision	
making	 in	 gay	 right	 cases,	 and	 to	 a	 lesser	 extent	 in	 affirmative	 action	 cases,	 but	 not	 in	
abortion	 cases.	 Many	 of	 the	 over‐time	 trends	 and	 frequency	 and	 proportion	 patterns	
cannot	discerned	by	simply	running	and	examining	regression	analysis,	so	including	them	












	 The	 previous	 chapter	 indicated	 a	 significant	 role	 for	 certain	 variables	 in	 judicial	
decision	 making	 and	 pointed	 to	 the	 potential	 impact	 of	 others.	 This	 chapter	 provides	 a	
more	rigorous	and	thorough	examination	of	the	relationship	between	decision	making	and	








	 As	 described	 more	 fully	 in	 Chapter	 3,	 because	 of	 the	 dual	 measure	 of	 judicial	
ideology,	each	regression	will	have	two	different	models	–	one	with	party	of	the	appointing	
president	and	one	with	Common	Space	scores.	The	models	will	be	identical	in	every	other	
way,	 containing	 all	 of	 the	 same	 variables	 and	 same	 type	 of	 measurements	 for	 those	
variables.	 The	 one	 exception	 is	 Circuit	 Ideology,	 which	 also	 varies	 depending	 on	 which	
model	 I	 am	 running.	 The	 Party	 of	 the	 Appointing	 President	 model	 will	 use	 a	 dummy	










Throughout	 this	 chapter,	 I	 provide	 more	 than	 just	 regression	 tables	 reporting	
coefficients,	 standard	 errors,	 and	 significance.	As	briefly	mentioned	 in	Chapter	3,	 a	 “new	
wave”	of	more	accessible	and	user‐friendly	empirical	reporting	has	swept	into	the	field	of	
public	law.	Gary	King	and	colleagues	were	some	of	the	first	scholars	to	advance	the	concept	
of	 providing	more	 accessible	 presentations	 of	 data	 and	 statistical	 analysis	 in	 everything	




conveying	 results	 visually	 and	 in	more	 intuitive	ways	 that	 can	 be	 quickly	 examined	 and	
grasped	by	even	the	most	non‐statistically	inclined	reader	(e.g.,	Epstein	and	Martin	2014;	




A	 related	 trend	 in	 the	 empirical	 legal	 literature	 (as	 well	 as	 in	 political	 science	
literature	 generally)	 is	 a	 renewed	 effort	 to	 make	 regression	 analysis	 more	 easily	
understood	by	 focusing	on	 the	substantive	effect	of	 the	results;	 in	other	words,	what	 the	
regression	 coefficients	 mean	 in	 the	 “real	 world”.	 Logistic	 regression	 coefficients	 are	
especially	difficult	to	interpret	since	they	represent	the	percentage	change	in	the	log	of	the	





variable	 is	associated	with	 the	dependent	variable	 to	a	 certain	degree	of	 certainty	 (95%,	
99%,	etc.).	While	this	is	certainly	important	to	know	and	report,	it	says	nothing	about	the	
actual	 impact	 of	 the	 variable	 and	 the	 resulting	 implications.	 If	 a	 predictor	 variable	 is	
significant,	but	does	not	have	any	real	implications	in	practice,	those	academics,	students,	





I	 primarily	 use	 CLARIFY,	 a	 program	 for	 Stata	 created	 by	 Gary	 King,	 Michael	 Tomz,	 and	
Jason	 Wittenberg	 that	 simulates	 predicted	 probabilities	 from	 logistic	 regression	
coefficients18.	Since	my	dependent	variable	is	a	dichotomous	measure	of	how	a	judge	rules	
in	a	particular	case	(either	in	support	of	the	issue,	or	against	it),	the	predicted	probabilities	
generated	 by	 CLARIFY	 show	 how	 likely	 each	 outcome	 is	 as	 the	 independent	 variable	 of	
interest	 changes.	 For	 each	 of	 my	 issue	 areas,	 I	 report	 the	 predicted	 probabilities	 using	
















political	 culture22)23.	 I	 decided	 to	 estimate	 hierarchal	 models	 instead	 of	 just	 one	 all‐
inclusive	model	because	I	wanted	to	clearly	delineate	the	impact	of	each	additional	set	of	
independent	variables	on	the	dependent	variable.	I	also	wanted	to	observe	and	investigate	
any	 significant	 changes	 to	 the	 primary	 independent	 variables’	 coefficients	 from	 one	
hierarchal	 model	 to	 the	 next,	 possibly	 providing	 a	 more	 nuanced	 understanding	 of	 the	
relationships	between	variables.	However,	 I	did	not	 report	 the	regression	 tables	 for	each	
level	of	 the	hierarchal	model	here	unless	there	were	substantively	interesting	differences	
between	 them.	The	hierarchal	 regressions	 for	 the	gay	 rights	 cases	were	 straightforward;	
each	addition	of	variables	added	to	the	overall	strength	of	the	model	and	did	not	alter	the	




















region	(3	categories	 instead	of	2);	 the	state	culture	categories	effectively	encompass	region	 fairly	comprehensively	(all	
but	a	handful	of	southern	states	are	in	the	“traditionalistic”	category,	and	all	non‐south	states	are	part	of	the	“moralistic”	
and	 “individualistic”	 categories),	 and	 state	 culture	 is	 less	 correlated	 with	 state‐level	 opinion	 (although	 neither	 state	
culture	nor	 region	was	 significantly	 correlated	with	opinion).	Running	 each	of	 the	models	with	 region	 instead	of	 state	
culture	did	not	substantively	change	the	results	or	show	any	interesting	differences.	








































































































the	 Party	 of	 the	 Appointing	 President	 model	 and	 the	 Common	 Space	 Score	model.	 This	
means	 that	 liberal	 (Democrat‐appointed)	 judges	 are	 significantly	 more	 likely	 than	 their	
conservative	 (Republican‐appointed)	 counterparts	 to	 uphold	 gay	 rights,	 even	 when	
controlling	 for	 many	 other	 potential	 explanatory	 variables.	 This	 finding	 supports	 my	
hypothesis	that	judicial	ideology	is	significantly	associated	with	decision	making	in	federal	
district	 courts.	 Gender	 was	 also	 strongly	 significant,	 indicating	 that	 female	 judges	 were	
substantially	more	likely	to	uphold	gay	rights	than	male	judges.	Both	of	these	findings	are	







harassment	 (all	 cases	 not	 involving	 employment	 or	 prisoners)	 were	 more	 likely	 to	 be	















than	 in	 discrimination	 and/or	 harassment	 cases	 in	 the	other	 categories25.	 Further,	many	
(although	not	 all)	 of	 the	 cases	 in	 this	 category	 dealt	with	 government	 officials	 and	 units	
(police,	 public	 schools,	 cities	 or	 counties,	 etc.)	who	 face	 a	 lower	 threshold	 for	 actionable	




than	 to	 strike	 them	 down.	 This	 category	 included	 city	 or	 county	 ordinances	 prohibiting	
anyone	 from	 discriminating	 against	 individuals	 based	 on	 sexual	 orientation,	 as	 well	 as	
similar	 rules	 put	 into	 place	 by	 private	 organizations.	 As	 pointed	 out	 in	 Chapter	 4,	 these	
cases	 were	 overwhelmingly	 decided	 in	 favor	 of	 gay	 rights	 32‐8,	 a	 result	 that	 remains	
significant	when	controlling	for	ideology	and	other	predictor	variables.	The	significance	of	
these	 two	 case	 categories,	 as	well	 as	 the	overall	 significance	 of	 Case	Type	 as	 a	predictor	
variable	 in	a	post‐regression	test,	 indicates	 that	 legal	 factors	do	 influence	 judges	 to	some	
extent.	 Conversely,	 controlling	 for	 case	 type	 and	 still	 finding	 statistical	 significance	 for	
judicial	ideology	affirms	the	important	role	of	ideology	in	decision	making	as	well.			
                                                            
25	 For	 example,	 cases	 in	 this	 category	 included	 LGBT	 students	 that	 were	 bullied	 to	 extremes,	 sometimes	 resulting	 in	
vicious	 assaults,	 during	which	 the	 schools	 often	 did	 nothing	 to	 protect	 them	or	 to	 punish	 the	 offenders.	 Similarly,	 the	
cases	of	police	harassment	often	included	assaults	on	suspects	and	bullying	of	LGBT	individuals	on	the	street	or	in	other	
public	places,	and	discrimination	by	city	officials	or	housing	boards	often	involved	flat‐out	refusals	to	accommodate	an	
individual	 or	 group	 because	 of	 their	 sexual	 orientation.	 Very	 few	 of	 these	 cases	 involved	 subtle	 or	 nuanced	 forms	 of	
harassment	 or	 discrimination,	 unlike	many	 of	 the	 employment	 cases,	 in	which	 the	 employers	 could	 attempt	 to	 blame	






	 The	 only	 other	 statistically	 significant	 variable	was	Elazar’s	 “traditionalistic”	 state	
culture	 type.	 Compared	 to	 the	 reference	 category	 of	 moralistic	 states,	 judges	 in	
traditionalistic	 states,	 almost	all	 of	which	are	 located	 in	 the	 south,	 are	 significantly	more	
likely	to	rule	against	gay	rights.	This	is	not	a	surprising	result,	as	southern	states	have	been	
slower	 to	 recognize	 and	 support	 gay	 rights	 overall.	 However,	 it	 is	 interesting	 that	 the	
variable	is	significant	in	the	Party	of	the	Appointing	President	model	but	not	the	Common	
Space	Score	model.	I	attribute	this	difference	to	the	fact	that	Common	Space	scores	already	
account	 for	 the	 variation	 in	 ideology	 for	 judges	 in	 different	 states,	 especially	 judges	 in	
southern	 states	 and	non‐southern	 states.	As	described	 in	Chapter	3,	 it	 does	 so	by	 taking	
into	account	the	ideology	of	each	state’s	senators	at	the	time	of	appointment,	as	opposed	to	
simply	 the	 party	 of	 the	 appointing	 president.	 The	 result	 here	 is	 useful	 evidence	 of	 the	
superior	accuracy	of	Common	Space	scores	when	measuring	judicial	ideology.	
	 The	 non‐significance	 of	 explanatory	 variables	 can	 be	 just	 as	 interesting	 as	 the	
significance	of	others.	Among	the	most	notable	were	religion	and	state	opinion.	The	issue	of	
gay	 rights	 is	 a	 prime	 example	 of	 morality	 policy,	 and	 many	 religions	 proclaim	 strong	
stances	 on	 this	 issue.	 However,	 none	 of	 the	 categories	 of	 religion	 were	 statistically	
significant,	nor	was	it	significant	as	a	whole.	Two	factors	could	be	contributing	to	religion’s	
lack	 of	 impact	 on	 judges.	 First,	 it	 is	 a	 variable	with	 one	 very	 large	 category	 and	 several	
small	ones	–	over	48%	of	judges	in	the	gay	rights	data	set	either	consider	themselves	non‐
affiliated	 with	 any	 religion	 or	 refused	 to	 respond.	 Thus,	 it	 may	 be	 difficult	 to	 find	
significance	 for	 this	 variable	 at	 all26.	 Secondly,	much	 of	 the	 variation	 in	 religion	may	 be	












both,	or	neither	of	 these	reasons,	or	 religion	could	simply	not	be	associated	with	 judicial	
decision	making	to	a	significant	degree.	
	 State‐level	 opinion	 is	 one	 of	 my	 primary	 variables	 of	 interest	 and	 bases	 for	 my	
research	 question,	 thus	 its	 non‐significance	 here	 is	 important	 to	 consider.	 I	 ran	 models	
using	all	three	alternate	measures	of	state	opinion	described	in	Chapter	3	–	specific	state‐
level	opinion	on	the	issue,	Erikson,	Wright,	and	McIver’s	measure	of	the	general	ideology	of	
state	 residents,	 and	Berry	et	 al.’s	measure	of	 state	 citizen	 ideology.	There	was	very	 little	
difference	between	the	three	measures,	so	I	include	specific	state	opinion	in	my	final	model	
as	that	is	my	primary	(and	most	appropriate)	measure	of	state	opinion27.	Although	I	did	not	
expressly	 hypothesize	 that	 state‐level	 public	 opinion	 would	 influence	 district	 court	
decision	making,	I	did	anticipate	that	it	may	matter	to	judges	enough	to	mitigate	ideology	
or	 other	 important	 explanatory	 variables.	 However,	 the	 addition	 of	 state	 opinion	 in	my	
model	did	not	alter	the	coefficients	of	the	other	significant	variables	in	any	substantial	way;	














	 Understanding	 that	 judicial	 ideology	 is	 related	 to	 judicial	 decision	 making	 to	 a	
statistically	 significant	degree	 is	only	half	 the	battle.	What	we	really	want	 to	know	 is	 the	













































the	parties	 involved	 in	 these	 cases.	 For	 a	 LGBT	 individual	 or	 advocate	 filing	 a	 lawsuit	 in	
federal	 district	 court	 to	 uphold	 protections	 or	 strike	 down	 discriminatory	 actions,	 the	
likelihood	 of	 winning	 the	 case	 decreases	 by	 30%	 percentage	 points	 when	 assigned	 a	
Republican‐appointed	 judge.	 The	 vertical	 lines	 above	 and	below	 the	dots	 represent	 95%	
confidence	intervals	for	the	predictions.	The	large	difference	between	the	highest	point	for	
Democrat	appointees	and	the	lowest	point	for	Republican	appointees	further	substantiates	
the	 substantive	 differences	 between	 judges	 and	 the	 likelihood	 of	 an	 anti‐gay	 rights	
outcome.	 	
It	is	perhaps	even	more	beneficial	to	depict	the	predicted	probabilities	for	decisions	
based	 on	 the	 more	 accurate	 measure	 of	 judicial	 ideology	 –	 Common	 Space	 scores.	 This	
analysis	 is	 not	 quite	 as	 straightforward	 since	 Common	 Space	 scores	 are	 a	 continuous	
variable	 with	many	 different	 values.	 Holding	 all	 other	 independent	 variables	 constant,	 I	
generate	average	predicted	probabilities	for	a	ruling	opposing	gay	rights	for	each	Common	
Space	 score	 in	 the	 range	 of	 ‐0.6	 to	 0.6	 (the	 complete	 range	 of	 actual	 judicial	 scores)	 at	
increments	 of	 0.1	 and	 connect	 them	with	 a	 solid	 line.	 The	 shaded	 area	 around	 the	 line	
signifies	 the	 high	 and	 low	 parameters	 of	 the	 95%	 confidence	 intervals	 for	 each	 .01	
increment	 along	 the	 continuum.	 Figure	 15	 depicts	 the	 considerable	 variation	 in	
probabilities	depending	on	judicial	Common	Space	score.	As	we	move	from	the	most	liberal	
judges	 to	 those	 in	 the	 middle	 of	 the	 ideological	 spectrum,	 the	 likelihood	 of	 an	 anti‐gay	
rights	decision	more	than	doubles,	from	15.5%	to	37.7%.	As	we	move	further	to	the	most	















effect	 of	 gender	 on	 judicial	 decision	making.	 As	 described	 in	 Chapter	 3,	 women	 tend	 to	
demonstrate	higher	 levels	of	support	 for	gay	rights	 than	men;	 thus	the	perception	 is	 that	
female	judges	will	be	more	sympathetic	to	LGBT	individuals	and	gay	rights	advocates	than	
male	judges.	Indeed,	Figure	16	indicates	a	rather	substantial	difference	between	male	and	
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public	 opinion	 during	 the	 time	 period	 examined.	 Although	 state‐level	 public	 opinion	 did	
                                                            


































years	 of	my	 data	 set	 and	 the	 later	 years,	 keeping	 in	mind	 the	 large	 difference	 in	 public	
support	 for	 gay	 rights	between	 the	 two	 time	 frames.	 Therefore,	 I	 split	 the	 data	 into	 two	
time	 periods	 –	 1991	 to	 2005	 and	 2006	 to	 2012.	 I	 chose	 2005/2006	 as	 the	 split	 point	
because	it	was	right	around	the	time	that	the	number	of	gay	rights	cases	heard	every	year	
markedly	jumped	up	(see	Figure	3	in	Chapter	4)	and	also	when	state‐level	public	support	
for	gay	rights	began	its	 final	steady	 incline,	with	no	 further	dips	(see	Figure	2	 in	Chapter	
4)30.	 The	 number	 of	 cases	 in	 each	 subset	 was	 also	 sufficient	 to	 run	 viable	 regression	
analyses.	
	 The	two	time‐bound	models	did	 in	 fact	 indicate	several	 interesting	contrasts,	both	
between	each	other	and	when	compared	to	the	overall	model.	I	present	the	results	of	both	
regressions	first	and	then	evaluate	the	differences.	Table	15	shows	the	logistic	regression	
results	 from	 the	 first	 time‐bound	 model	 (1991‐2005).	 While	 ideology	 was	 still	 highly	
significant	(for	both	the	Party	model	and	the	Common	Space	Score	model),	gender	and	case	
type	 were	 not.	 Further,	 one	 of	 the	 Religion	 categories	 (Mainline	 Protestant),	 as	 well	 as	
Circuit	Ideology	(in	the	Common	Space	Score	model	only),	did	have	significant	impacts	on	




















































































































































































































31	Since	 the	category	of	 “Mainline	Protestant”	 is	 somewhat	of	a	 catch‐all	 category,	 including	Methodists,	Presbyterians,	











	 Indeed,	 case	 type	did	not	 have	much	of	 an	 effect	 until	 2006	and	beyond,	 perhaps	
because	 precedent	 was	 not	 established	 in	 any	 of	 these	 areas	 of	 law	 early	 on,	 but	 was	
established	(albeit	to	a	limited	extent)	slowly	as	time	went	on,	causing	judges	to	rule	more	
similarly	with	each	other	on	certain	case	types.	The	impact	of	this	evolving	precedent	did	
not	 make	 judicial	 ideology	 less	 significant	 in	 later	 years;	 however	 the	 coefficients	 were	
noticeably	 lower	 in	 the	 later	models,	 possibly	 indicating	 the	mitigating	 influence	of	 legal	
factors	on	 ideology	as	time	wore	on.	 It	 is	also	possible	 that	public	opinion	contributed	to	
some	of	the	variation	between	time‐bound	models	in	an	indirect	way.	As	public	support	for	
gay	marriage	 grew,	 judges	were	 less	 likely	 to	 be	 influenced	 by	 religion	 or	 strategy,	 and	
were	 more	 likely	 to	 follow	 the	 lead	 set	 by	 other	 judges	 in	 similar	 types	 of	 cases.	
Discrimination	by	public	officials	based	on	sexual	orientation	was	 increasingly	viewed	as	
almost	 always	 inappropriate,	 and	 protections	 for	 LGBT	 individuals	 were	 increasingly	
viewed	as	necessary	and	appropriate	in	the	eyes	of	the	public	and	judges.		
















between	 1991‐2012	 had	 anti‐choice	 outcomes,	 the	 variation	 among	 the	 independent	
variables	in	those	cases	will	likely	not	be	sufficient	to	find	many	significant	results.	As	Table	
17	 shows,	 this	 prediction	 was	 mostly	 accurate.	 However,	 while	 no	 other	 explanatory	


























































































	 Although	 judicial	 ideology	 was	 significant,	 each	 model	 as	 a	 whole	 was	 barely	
significant	at	the	0.05	level	and	showed	little	to	no	reduction	in	error33.	This	is	also	a	result	
of	 that	 fact	 that	 almost	 3/4ths	 of	 cases	 were	 decided	 the	 same	 way;	 the	 inclusion	 of	
ideology	(and	the	rest	of	the	independent	variables)	in	a	regression	analysis	provides	only	
a	 slight	 increase	 in	predictive	power.	Thus,	 the	question	 that	remains	 is	whether	 judicial	
ideology	 has	 any	 substantive,	 discernable	 impact	 on	 decision	 making	 in	 abortion	 cases.	
Figure	17	demonstrates	that	the	magnitude	of	ideology’s	effect	is	indeed	substantial,	if	not	
as	 large	 as	 its	 effect	 in	 gay	 rights	 cases.	 As	 Figure	 17	 shows,	 when	 holding	 all	 other	
independent	variables	constant,	the	average	predicted	probability	of	a	Democrat	appointee	
                                                            
33	 I	 ran	 several	 variations	 of	 regression	models	 on	 abortion	 decisions,	 including	 hierarchal	 models,	 models	 including	
region	 instead	 of	 state	 culture	 or	 eliminating	 state	 culture	 altogether,	 and	 models	 utilizing	 the	 Erikson,	 Wright,	 and	

















is	 not	 as	 dramatic	 as	 that	 in	 gay	 rights	 cases,	 it	 still	 exhibits	 substantive	 differences	
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At	 this	 first	hierarchal	 level,	 judicial	 ideology	was	significant	(although	to	a	higher	
degree	in	the	Common	Space	Scores	model),	as	was	case	type	both	generally	and	for	cases	
involving	 minority	 contracting	 policies.	 Such	 cases	 were	 significantly	 more	 likely	 to	 be	





cases.	The	results	here	support	my	hypothesis	 that	 judicial	 ideology	significantly	 impacts	
judicial	decision	making	in	affirmative	action	cases,	as	it	does	in	the	other	two	issue	areas.	
None	of	the	other	variables	have	a	notable	effect	except	case	type,	which	is	not	surprising	
given	 the	 content	 of	 the	 judges’	 opinions	 in	 these	 cases.	 The	 tone	 and	 language	 used	 by	
judges	in	these	cases	(which	involved	policies	requiring	certain	proportions	of	government	
contractors	and/or	subcontractors	to	be	minority	companies)	was	often	blatantly	negative,	
especially	 in	more	 recent	 years34.	 The	most	 surprising	 omission	 in	 the	 list	 of	 significant	
variables	is	that	of	race;	however	the	low	percentage	of	non‐white	judges	(15%)	in	the	data	
set	makes	a	significant	result	very	difficult	to	achieve.	
Adding	 state‐level	 variables	 (state	 opinion	 and	 state	 culture35)	 caused	 several	
substantive	 changes	 in	 the	 coefficients	 of	 the	 significant	 variables	 discussed	 above.	 As	
Table	19	demonstrates,	 the	 state‐level	 variables	 themselves	were	not	 significant,	 but	did	
decrease	the	coefficients	 for	 judicial	 ideology	in	both	models.	The	result	was	that	 judicial	
ideology	 is	no	 longer	 significant	at	 all	 in	 the	Party	model,	 and	 is	 still	 significant,	but	 to	a	
lesser	 degree,	 in	 the	 Common	 Space	 Score	model.	 Conversely,	 the	 addition	 of	 state‐level	
variables	resulted	in	increased	coefficients	for	each	of	the	case	types,	increasing	the	degree	






policies	 requiring	 a	 certain	 percentage	 of	 contractors	 or	 subcontractors	 to	 consist	 primarily	 of	 minorities	 or	 to	 be	


























































































containing	all	 independent	variables,	which	were	the	hierarchal	models	of	best	 fit	 (based	
on	 percent	 reduction	 in	 error,	X2	 of	model,	 and	 pseudo‐R2),	 I	 did	 not	 generate	 predicted	
probabilities.	However,	affirmative	action	cases	proved	to	be	unique	in	another	way;	state	
opinion	 did	 have	 a	 significant	 effect	 on	 decision	 making	 when	 I	 included	 one	 of	 my	
alternate	state	opinion	variables	–	Berry	et	al.’s	measure	of	citizen	ideology.	Further,	these	




they	 now	 refer	 to	 as	 “citizen	 ideology”.	 Unlike	 Erikson,	Wright,	 and	McIver’s	measure	 of	








	 As	noted	 in	each	of	 the	prior	sections,	Berry	et	al.’s	measure	made	no	discernable	
difference	 in	 the	 regression	 models	 for	 gay	 rights	 or	 abortion	 when	 including	 it	 as	 an	






























































































et	 al.’s	 scale,	 the	 likelihood	 of	 an	 anti‐affirmative	 action	 decision	 decreases	 significantly.	
However,	the	coefficient	itself	does	not	tell	us	very	much	about	the	magnitude	of	the	effect,	
especially	 at	 a	 seemingly	minimal	 ‐.094	 and	 ‐.092	 for	 the	 Party	model	 and	 the	 Common	
Space	 Score	 model,	 respectively.	 Thus,	 I	 generated	 predicted	 probabilities	 for	 anti‐
affirmative	action	 rulings	based	on	citizen	 ideology	and	graphed	 the	 results	 in	Figure	19	
below.	
As	 Figure	 19	 demonstrates,	 the	 effect	 of	 citizen	 ideology	 on	 affirmative	 action	
decisions	is	quite	dramatic.	Although	the	95%	confidence	intervals	are	comparatively	large,	
the	 sizable	decrease	 in	 likelihood	of	 an	anti‐affirmative	action	decision	over	 the	 range	of	
citizen	 ideologies	 is	 easily	 apparent.	The	 liberalism	scale	provided	by	Berry	 et	 al.	 ranges	
from	 approximately	 20	 (representing	 the	 most	 ideologically	 “conservative”	 states)	 to	
approximately	80	(representing	the	most	ideologically	“liberal”	states)	in	each	year.	In	my	
data	 set,	 the	 two	 states	 with	 the	 most	 conservative	 citizens	 in	 a	 particular	 year	 are	
Louisiana	with	scores	of	28.24	and	28.54	in	various	years,	and	Arkansas,	with	a	low	score	
of	 29.17.	 The	 two	 states	 with	 the	 most	 liberal	 citizens	 in	 a	 particular	 year	 are	
Massachusetts,	with	a	high	score	of	79.04,	and	Hawaii,	with	a	high	score	of	77.92.	According	
to	Figure	19,	holding	all	other	variables	constant,	as	we	move	from	the	states	with	the	most	






range,	 the	 likelihood	 of	 an	 anti‐affirmative	 action	 ruling	 is	 approximately	 50/50.	 Thus,	
while	 the	 coefficients	 for	 Citizen	 Ideology	 reveal	 very	 little	 about	 the	 substantive	
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to	determine	 the	practical	 effects	of	 judicial	 ideology,	 I	 generated	predicted	probabilities	
and	report	them	here.		
Figure	 20	 evidences	 a	 substantial	 difference	 between	 the	 rulings	 of	 judges	
appointed	by	Republicans	and	Democrats.	Holding	other	 independent	variables	constant,	
the	average	likelihood	of	a	Democrat	appointee	ruling	against	an	affirmative	action	policy	









































	 Similarly,	 the	 predicted	 probability	 of	 an	 anti‐affirmative	 action	 decision	 varies	
substantially	based	on	the	Common	Space	score	of	the	judge.	As	Figure	21	shows,	holding	
other	independent	variables	constant,	as	we	move	from	the	most	liberal	judges	to	the	most	
conservative,	 the	 likelihood	of	an	anti‐affirmative	action	decision	more	 than	 triples,	 from	
21.6%	 to	68.8%.	Thus,	 even	when	 controlling	 for	 citizen	 ideology	 and	other	 explanatory	
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play	 a	 role	 in	 affirmative	 action	 decision	making	 as	well.	 Judges	were	 significantly	more	
likely	to	rule	against	both	minority	contracting	policies	and	affirmative	action	admissions	








substantially	related	to	decision	making	 in	all	 three	 issue	areas	when	the	best	regression	





moral	or	politically	divisive	 issues.	As	all	 three	of	my	 issues	are	polarizing	and	politically	
divisive,	and	my	data	set	covers	the	population	of	reported	decisions	from	1991‐2012,	I	can	
safely	 conclude	 that	 judicial	 ideology	 is	 strongly	 associated	 with	 district	 court	 decision	
making	in	areas	of	salient	and	controversial	civil	liberties	and	civil	rights	such	as	these.	
	 The	other	findings	reported	here	deliver	mixed	results	that	show	several	intriguing	











My	 other	 primary	 variable	 of	 interest,	 state‐level	 public	 opinion,	 demonstrated	












level	 opinion	 is	 that	 certain	 types	 of	 state‐level	 opinion	may	 matter,	 in	 certain	 types	 of	
cases.	 Although	 vague,	 the	 implication	 here	 is	 that	 further	 research	 should	 be	 done	 to	















	 The	 results	 I	 have	 presented	 in	 this	 dissertation	 help	 to	 answer	 my	 research	
questions,	but	also	raise	some	new	questions.	Several	of	the	findings,	including	the	strong	
effect	of	judicial	ideology	on	decision	making,	are	directly	relevant	and	provide	evidence	to	






practitioners.	 Lastly,	 I	 describe	 the	 research	 I	 anticipate	 conducting	 as	 a	 follow‐up	 to	
address	 the	 limitations	 of	 my	 study	 and	 expand	 on	 my	 findings	 here,	 as	 well	 as	 other	





or	 neutral	 way	 is	 of	 great	 consequence	 to	 our	 legal	 system,	 and	 thus	 has	 been	 studied	
extensively.	 An	 increasingly	 hyperpartisan	 political	 atmosphere	 has	 led	 to	 even	 greater	
concern	that	judges	may	be	unwilling	or	unable	to	simply	adhere	to	legal	principles	when	
ruling,	 resulting	 in	 a	politicized	 judiciary.	 Federal	 judges	 are	partially	 insulated	 from	 the	
political	 process	 because	 they	 are	 not	 subject	 to	 elections	 or	 re‐elections	 and	 all	 of	 the	









of	 certain	 minority	 or	 marginalized	 groups	 in	 society	 when	 the	 other	 branches	 of	
government	refuse	to	do	so	(e.g.,	Romero	2000).	If	judges	are	driven	primarily	by	their	own	
ideological	 beliefs	 and	 not	 by	 legal	 principles	 such	 as	 consistent	 constitutional	
interpretation	and	precedent,	 the	 concern	arises	whether	 the	 judiciary	 can	really	 fill	 this	
role37.			
	 The	evidence	presented	here	supports	the	theory	that	the	federal	judiciary	is	not	an	
impartial,	 neutral	 branch	when	deciding	 ideologically	 charged	 cases.	Although	 this	 study	




judges	 in	 all	 three	 issue	 areas	 and	 the	 drastic	 differences	 in	 predicted	 probabilities	 of	
outcomes	 based	 on	 ideology	 demonstrates	 that	 the	 policies	 in	 question	 as	 well	 as	 the	
parties	involved	in	these	cases	are	to	some	extent	subject	to	the	luck	of	the	draw.	When	a	
gay	 rights,	 abortion,	 or	 affirmative	 action	 case	 is	 filed	 in	 federal	 court	 and	 a	 judge	 is	
randomly	 assigned,	 the	 probability	 of	 a	 positive	 outcome	 for	 either	 party	 is	 highly	

















	 Beyond	 ideology,	 I	 was	 also	 very	 interested	 in	 the	 influence,	 if	 any,	 of	 state‐level	
public	 opinion	 on	 district	 court	 judges.	 There	 is	 little	 disagreement	 that	 the	 judiciary	
should	behave	as	 the	neutral	branch	of	government;	however,	as	 I	describe	 in	Chapter	2,	
the	 issue	 of	 whether	 courts	 should	 always	 follow	 public	 opinion	 or	 instead	 act	 as	
countermajoritarian	 institutions	 in	 certain	 circumstances	 is	 a	 hotly	 debated	 topic.	 The	
results	 presented	 here	 show	 little	 to	 no	 impact	 of	 specific	 public	 opinion	 on	 the	 judges	
deciding	cases	in	the	three	issue	areas	examined.	These	results	add	to	the	scholarly	debate	
by	showing	that	district	court	judges	–	those	judges	that	are	closest	to	the	people	in	a	state	
and	 most	 familiar	 with	 the	 political	 environment	 and	 history	 of	 a	 state	 –	 are	 not	
significantly	 impacted	 by	 the	 opinion	 of	 state	 residents,	 even	 in	 highly	 ideological	 issue	
areas	 in	 which	 the	 public	 is	 most	 likely	 to	 hold	 strong	 opinions.	 However,	 there	 is	 no	
evidence	to	indicate	that	district	courts	are	instead	acting	in	a	countermajoritarian	manner	





denominator	 in	 these	disparate	outcomes	was	 the	opposing	 ideology	of	 the	 judges.	As	 I	 discuss	 later	 in	 this	 chapter,	 I	
intend	to	conduct	further	analysis	of	the	different	case	types	in	each	data	set	(including	access	to	clinic	cases)and	judicial	






	 The	 only	 exception	 to	 this	 general	 finding	 of	 public	 opinion’s	 irrelevance	 was	
intriguing	and	raises	important	questions:	Berry	et	al.’s	measure	of	state	liberalism	was	a	
significant	 factor	in	affirmative	action	cases.	 Initially,	 this	 finding	supports	my	hypothesis	
that	 public	 opinion	 may	 have	 a	 stronger	 role	 in	 less	 ideological	 issue	 areas.	 Since	
affirmative	action	does	not	fall	squarely	within	morality	policy	and	is	the	least	ideological	
of	 the	 three	 issue	areas,	 it	 is	 possible	 that	 judges	do	not	 feel	 as	 strongly	 about	 the	 issue	
either,	and	instead	adhere	more	closely	to	public	opinion	in	their	respective	states.	It	is	also	
possible	 that	when	 judges	do	not	 feel	strongly	about	 this	or	another	 issue	area,	 they	will	






party	 makeup	 of	 a	 state	 legislature	 and	 the	 vote	 shares	 received	 by	 incumbents	 and	
opposite‐party	 challengers	 during	 each	 election	 cycle	 (Berry	 et	 al.	 1998).	 Whether	 this	
constitutes	a	better	of	measure	of	elite	 ideology	or	citizen	 ideology,	 its	 significance	as	an	











the	 variation	 found	 between	 regression	 models	 within	 each	 issue	 area,	 reveal	 nuanced	
distinctions	 in	 how	 extralegal	 factors	 affect	 case	 outcomes	 that	 can	 help	 us	 to	 better	
understand	 and	 explain	 judicial	 decision	 making.	 The	 findings	 presented	 here	 both	









capable	 of	 generating	 very	 accurate	 estimates	 of	 state‐level	 opinion;	 in	 fact,	 it	 has	
consistently	 been	 found	 to	 be	 the	most	 precise	method	 for	 capturing	 specific	 state‐level	
public	opinion	across	all	 states	currently	available	 (e.g.,	Pacheco	2014;	Lewis,	Wood,	and	
Jacobsmeier	 2014;	 Enns	 and	 Koch	 2013;	 Lax	 and	 Phillips	 2009).	 However,	 the	 use	 of	
imputed	 values	 still	 has	 inherent	 deficiencies	 that	 cannot	 be	 avoided;	 primarily	 that	
opinion	 is	 generated	 based	 on	 demographic	 and	 geographic	 factors,	 which	 are	 not	
necessarily	strongly	predictive	of	specific	opinion.	Thus,	 it	 is	possible	that	my	measure	of	
state‐level	opinion	generated	using	MRP	contains	 substantial	error.	 Indeed,	 this	 could	be	






	 Another	potential	 limitation	of	 this	 study	 is	 its	generalizability	 to	 judicial	decision	
making	overall.	It	is	likely	that	if	expanded	to	include	non‐salient	and	less	ideological	issue	
areas,	the	result	may	vary	substantially,	especially	the	strong	influence	of	judicial	ideology	
on	 decision	making.	 However,	 as	 described	 throughout	 this	 dissertation,	 I	 am	 primarily	
interested	 in	 the	 decision	 making	 of	 judges	 in	 cases	 involving	 politically	 charged	 and	
ideological	 constitutional	 rights.	 The	 increasingly	 hyper‐partisan	 environment	 of	 the	 last	
few	decades	has	led	to	concern	among	judicial	scholars	that	judges	may	be	becoming	more	
“partisan”	 and	 ideological	 as	well.	 In	my	view,	 examining	decision	making	 in	 issue	 areas	
that	are	 likely	 to	trigger	 ideological	responses	and	partisan	allegiances	 is	 the	best	way	to	
measure	the	state	of	the	judiciary	and	its	neutrality	(or	lack	thereof).	In	order	to	make	my	
results	as	generalizable	as	possible,	I	include	three	issue	areas	that	share	some	similarities	
but	that	differ	 in	 important	ways	as	well.	Thus,	 I	believe	that	my	findings	would	apply	to	
other	 salient,	 ideologically	 charged	 issues,	 but	 not	 necessarily	 issues	 that	 do	 not	 fit	 this	
characterization.	As	I	describe	below,	I	intend	to	further	address	both	of	these	limitations	
by	 conducting	 additional	 analyses,	 specifically	 the	 inclusion	 of	 additional	 variables	 and	
issue	areas.			
My	 future	 avenues	 of	 study	 are	 also	 designed	 to	 answer	 questions	 raised	 by	my	
findings.	Among	the	more	 intriguing	results	here	are	those	regarding	the	time‐bound	gay	
rights	 models.	 Between	 1991	 and	 2005,	 the	 effects	 of	 individual	 ideology	 and	 other	
extralegal	 factors,	 including	 religion,	 circuit	 ideology,	 and	 state	 culture,	 were	 all	
significantly	 related	 to	 judicial	 decision	 making.	 However,	 from	 2006	 on,	 most	 of	 those	
factors,	 with	 the	 exception	 of	 individual	 ideology,	 were	 no	 longer	 significant,	 and	 legal	







As	mentioned	previously,	 the	mid‐2000s	were	a	 turning	point	 for	media	 coverage	
and	politicians’	attention	to	these	issues	after	the	Massachusetts	gay	marriage	decision.	As	
evidenced	 in	 Chapter	 4,	 the	 number	 of	 gay	 rights	 cases	 filed	 in	 federal	 courts	 began	 to	
increase	exponentially	during	 this	 time	 frame	as	well.	Thus,	not	only	was	an	 increasingly	
polarized	 political	 realm	 starting	 to	 pay	 closer	 attention	 to	 these	 issues,	 but	 groups	 and	
individuals	in	support	of	and	opposition	to	these	issues,	particularly	gay	marriage,	appear	
to	 have	 increased	 mobilization	 efforts,	 including	 filing	 many	 more	 cases	 in	 an	 effort	 to	
change	the	legal	environment.	Perhaps	district	court	 judges	were	not	only	more	aware	of	
these	 issues	 in	 the	2000s	 than	 in	 the	1990s,	 but	were	 cognizant	 of	 both	public	 and	 elite	
attitudes	on	these	issues.	It	is	also	possible	that	newly‐appointed	judges	were	less	inclined	
to	 follow	 their	 own	 ideology,	 religious	 beliefs,	 and	 predominant	 state	 culture	 in	 favor	 of	














differences	 over	 time.	 The	 literatures	 on	 party	 polarization	 and	 interest	 group	
mobilization,	 especially	 as	 it	 pertains	 to	 the	 issue	 of	 gay	 rights,	 could	 be	 very	 helpful	 in	
explaining	the	extent	to	which	this	occurred	and	the	extent	to	which	elites	reacted	to	it	in	
the	mid‐2000s.	Examining	the	official	party	platforms	for	both	Republicans	and	Democrats	
throughout	 the	 1990s	 and	 2000s	 could	 show	 when	 the	 parties	 decided	 to	 make	 these	
issues	a	bigger	part	of	their	campaigns	and	rhetoric.	This	research	may	also	help	shed	light	
on	the	greater	roles	of	partisanship	and	polarization	on	judicial	policymaking	in	general.	
The	 data	 set	 I’ve	 created	 could	 also	 be	 expanded	 in	 several	ways	 to	 help	 answer	
these	questions.	Certainly	a	greater	number	of	cases	would	increase	accuracy	of	statistical	
results	and	may	help	to	explain	some	of	the	nuance	in	the	cases.	Since	gay	rights	cases	were	
relatively	 scarce	 in	 the	1990s	and	before,	expanding	 the	data	 set	 to	 include	earlier	years	
will	 only	 add	 a	 few	 cases.	 However,	 adding	 cases	 that	 were	 decided	 after	 2012	 would	
increase	the	N	substantially.	A	larger	set	of	cases	would	also	allow	for	additional	regression	
models	 to	be	run,	 including	variations	on	 the	 time‐bound	models	 I	 include	here.	Another	
variable	that	may	prove	useful	 is	 the	age	cohort	of	each	 judge	in	the	data	set,	specifically	
the	year	they	were	appointed	to	the	bench.	I	suspect	that	in	the	rapidly‐changing	arena	of	
gay	rights,	younger	judges	(most	likely	those	appointed	more	recently)	may	rule	differently	
than	 judges	 who	 have	 presided	 for	 two	 or	 three	 decades.	 My	 data	 set	 includes	 judges	
appointed	 by	 presidents	 as	 far	 back	 as	 Kennedy	 up	 to	 those	 appointed	 by	 Obama.	 One	
other	 possible	 modification	 to	 the	 data	 set	 is	 to	 expand	 it	 to	 include	 other	 issue	 areas,	
especially	 those	 involving	politically	charged	 issue	areas	 that	have	experienced	a	notable	













have	 great	 implications	 for	 our	 legal	 system.	 Further	 examination	 of	 this	 effect	 could	




on	 moral	 or	 religious	 values.	 Similarly,	 generating	 models	 with	 alternative	 measures	 of	















in	 the	current	hyperpartisan	era	behave	differently	 than	 judges	appointed	 in	earlier	 time	
periods.	 Additionally,	 I	 will	 code	 for	 the	 type	 of	 law	 school	 each	 judge	 in	 the	 data	 set	
graduated	from,	primarily	to	check	for	any	association	between	judges	attending	elite	law	
schools	 and	 ideology,	or	 law	 school	 type	and	 case	outcome.	 I	 am	especially	 interested	 in	
how	law	school	type	may	or	may	not	impact	case	outcomes	in	affirmative	action	cases.	
Although	 my	 data	 set	 covered	 a	 relatively	 large	 period	 of	 time	 and	 included	 all	
district	court	cases	decided	during	that	time,	the	resulting	N	was	somewhat	low	compared	
to	 the	 number	 of	 predictor	 variables	 included.	 This	 was	 especially	 true	 in	 the	 limited	
number	 of	 affirmative	 action	 cases	 overall,	 as	 well	 as	 the	 small	 number	 of	 anti‐choice	
outcomes	 in	abortion	cases.	 It	 is	possible	 that	 these	models	 cannot	quite	 capture	 the	 full	




to	 capture	 the	 most	 recent	 developments	 and	 intense	 polarization	 and	 mobilization	
surrounding	 these	 issues.	 Affirmative	 action	has	 gone	 through	 a	 bit	 of	 a	 resurgence	 as	 a	















similar	 to	affirmative	action	may	help.	 It	 is	possible	 that	elite	 ideology	 trumps	 individual	
ideology	 as	 a	 consideration	 for	 judges	 when	 ruling	 on	 issues	 that	 are	 political	 but	 not	




mass	 public	 opinion	 or	 elite	 opinion,	 or	 both,	 into	 account.	 Additionally,	 as	 mentioned	
above,	 analyzing	 other	 issue	 areas	 will	 make	 the	 results	 and	 conclusions	 more	
generalizable	and	provide	even	greater	insight	into	decision	making	overall.		
	In	 addition	 to	 expanding	 my	 data	 set	 to	 help	 answer	 some	 of	 these	 unresolved	














minority	 contracting	 policies	 and	 education	 policies	were	 significantly	more	 likely	 to	 be	




judges	 in	different	 types	of	cases.	 I	want	 to	examine	 these	case	 type	distinctions	more	 in	
depth	by	conducting	separate	statistical	analyses	of	each	case	 type	 in	order	to	determine	




Lastly,	 as	 I	make	 several	 references	 to	 throughout	 this	 dissertation,	 I	will	 provide	
richer	context	 to	my	analysis	by	conducting	 in‐depth	case	study	analysis	of	 the	decisions	
and	 the	 judges	 themselves.	 I	 will	 closely	 examine	 the	 case	 opinions	 and	 evaluate	 the	
language	and	tone	used	by	judges	when	making	these	decisions.	I	will	also	investigate	the	
judges	themselves	and	their	differences	in	background	and	political	environments,	as	well	
as	 changes	 in	 these	environments	over	 time.	The	purpose	of	 these	analyses	 is	 to	explore	
two	distinct	phenomena.	The	first	is	how	two	judges	deciding	almost	identical	cases	in	the	






have	 shifted	 their	 attitudes	 toward	 these	 issues	 over	 time.	 Further	 examination	 of	 these	
judges	 and	 the	 language	 and	 details	 of	 the	 cases	 can	 provide	 insight	 on	 why	 these	
phenomena	may	 occur.	 Thus,	 case	 studies	 can	 provide	 richer	 detail	 and	 answers	 to	my	
research	 questions	 and	 can	 examine	 factors	 that	 cannot	 be	 adequately	 captured	 by	
statistical	analysis	alone.		
The	 analyses	 conducted	 and	 presented	 here	 add	 to	 the	 judicial	 decision	 making	




























State	 1991	 1992	 1993	 1994	 1995 1996 1997 1998 1999 2000	 2001	
AL	 7.2	 11.1	 14.9	 19.1	 25.9 32.6 35.9 39.2 37.5 35.7	 40.6	
AK	 23.5	 27.0	 30.5	 38.0	 43.9 49.7 49.2 48.7 44.8 40.8	 48.7	
AZ	 26.4	 27.2	 28.1	 36.3	 46.3 56.3 48.8 41.4 42.1 42.8	 52.9	
AR	 8.3	 12.1	 15.8	 26.9	 31.9 36.9 34.4 31.9 36.0 40.1	 41.7	
CA	 25.4	 29.2	 33.0	 51.2	 51.0 50.7 51.9 53.1 53.7 54.2	 58.5	
CO	 22.5	 27.1	 31.7	 46.9	 49.4 51.9 52.3 52.7 52.8 52.8	 58.6	
CT	 22.1	 26.2	 30.4	 57.7	 52.2 46.8 46.9 47.0 48.4 49.8	 54.0	
DE	 10.1	 16.6	 23.2	 26.6	 31.2 35.8 30.0 24.1 29.5 34.8	 38.8	
DC	 22.6	 26.1	 29.6	 49.3	 50.2 51.1 52.2 53.4 53.3 53.2	 51.4	
FL	 9.3	 16.0	 22.6	 29.9	 34.0 38.1 38.1 38.1 43.7 49.3	 51.5	
GA	 8.8	 13.2	 17.6	 35.6	 36.3 37.0 36.2 35.5 35.5 35.5	 37.2	
HA	 22.0	 25.2	 28.5	 37.8	 44.9 52.0 53.5 55.0 51.7 48.5	 53.3	
ID	 20.8	 24.3	 27.9	 39.9	 44.5 49.1 50.6 52.0 49.8 47.6	 52.6	
IL	 17.2	 20.2	 23.2	 38.4	 41.8 45.2 44.6 44.0 47.1 50.1	 57.2	
IN	 14.9	 17.0	 19.1	 24.5	 28.1 31.6 33.6 35.6 35.1 34.5	 38.2	
IA	 12.9	 16.3	 19.6	 40.6	 42.8 45.0 50.9 56.8 55.0 53.2	 51.6	
KS	 11.2	 14.0	 16.7	 36.6	 41.3 46.0 39.7 33.4 36.5 39.6	 46.0	
KY	 10.6	 14.5	 18.4	 19.5	 22.8 26.2 23.7 21.3 26.8 32.3	 34.2	
LA	 7.6	 13.9	 20.2	 32.6	 35.3 38.0 34.9 31.7 33.0 34.2	 34.7	
ME	 20.8	 25.2	 29.5	 43.1	 43.8 44.5 47.1 49.8 52.7 55.5	 56.9	
MD	 14.3	 19.6	 24.8	 40.7	 41.2 41.7 50.0 58.3 55.0 51.6	 56.4	
MA	 23.1	 31.4	 39.7	 55.3	 54.1 52.9 55.3 57.7 60.0 62.3	 63.8	
MI	 8.3	 15.9	 23.4	 40.5	 39.9 39.3 40.3 41.2 45.4 49.7	 46.7	
MN	 13.6	 18.0	 22.3	 43.6	 41.7 39.9 47.1 54.3 56.7 59.1	 59.2	
MS	 10.1	 11.8	 13.5	 25.7	 28.2 30.7 26.6 22.5 24.0 25.5	 27.0	
MO	 12.7	 14.7	 16.7	 27.4	 31.6 35.8 33.6 31.5 33.2 35.0	 42.0	
MT	 21.0	 24.3	 27.6	 33.2	 37.7 42.2 41.5 40.8 40.8 40.8	 43.7	
NE	 13.6	 16.9	 20.2	 31.3	 34.0 36.8 40.1 43.5 47.2 51.0	 53.7	
NV	 21.1	 24.5	 27.8	 39.3	 44.8 50.3 50.8 51.3 49.3 47.3	 50.8	
NH	 26.2	 28.9	 31.5	 48.4	 50.7 53.0 55.2 57.5 60.9 64.3	 63.9	
NJ	 22.2	 27.9	 33.6	 46.4	 49.9 53.4 54.2 55.0 55.3 55.6	 60.6	
NM	 21.1	 24.5	 27.9	 39.0	 45.5 52.0 57.2 62.4 56.4 50.5	 53.4	
NY	 21.7	 27.0	 32.4	 43.2	 43.2 43.2 46.8 50.3 51.4 52.4	 56.0	
NC	 10.1	 13.3	 16.5	 22.2	 25.0 27.9 23.0 18.1 22.2 26.3	 31.5	
ND	 13.4	 14.7	 16.1	 28.7	 30.9 33.2 36.6 40.1 42.1 44.2	 46.9	
OH	 9.5	 15.2	 20.8	 30.2	 33.6 37.0 40.1 43.2 45.0 46.7	 52.6	
OK	 7.6	 13.3	 19.0	 23.1	 28.0 32.9 31.7 30.4 31.5 32.5	 35.0	
OR	 25.8	 25.2	 24.6	 49.5	 53.0 56.5 58.5 60.4 54.6 48.7	 54.1	
PA	 21.7	 23.5	 25.3	 27.5	 30.3 33.1 37.5 41.9 44.5 47.0	 50.5	
RI	 20.1	 25.1	 30.1	 43.9	 44.6 45.3 48.0 50.6 51.2 51.8	 57.3	
SC	 11.2	 14.3	 17.5	 24.4	 25.9 27.5 28.4 29.3 31.0 32.7	 35.4	
SD	 13.2	 16.3	 19.5	 28.9	 34.4 39.8 38.4 36.9 42.9 48.8	 47.6	
TN	 7.6	 11.3	 15.1	 20.1	 24.7 29.2 28.9 28.6 29.7 30.8	 31.2	
TX	 8.0	 12.4	 16.7	 27.2	 31.5 35.7 36.2 36.6 38.1 39.6	 44.1	
UT	 17.6	 23.9	 30.3	 42.7	 47.9 53.0 64.4 75.7 65.2 54.7	 56.7	
VT	 21.8	 26.4	 31.0	 43.9	 42.7 41.4 49.9 58.5 56.0 53.4	 58.9	
VI	 20.2	 20.7	 21.2	 39.6	 41.5 43.4 44.7 46.1 47.3 48.4	 50.0	
WA	 22.0	 26.9	 31.8	 38.7	 44.1 49.6 50.4 51.3 51.8 52.3	 53.0	
WV	 10.2	 13.1	 16.1	 30.7	 31.9 33.1 32.2 31.2 36.4 41.6	 40.3	
WI	 25.3	 23.1	 20.8	 27.9	 36.0 44.2 49.0 53.7 55.9 58.0	 58.1	










State	 2002	 2003	 2004	 2005	 2006 2007 2008 2009 2010 2011	 2012	
AL	 45.4	 42.4	 39.3	 42.9	 46.6 50.2 53.8 54.8 55.8 56.8	 57.9	
AK	 56.5	 53.9	 51.3	 53.8	 56.4 59.0 61.6 64.3 67.0 69.7	 72.4	
AZ	 63.0	 55.4	 47.9	 52.8	 57.6 62.5 67.4 68.0 68.6 69.3	 69.9	
AR	 43.2	 39.6	 35.9	 36.0	 36.0 36.1 36.2 41.0 45.8 50.6	 55.4	
CA	 62.8	 59.5	 56.2	 59.3	 62.5 65.6 68.7 70.1 71.4 72.8	 74.1	
CO	 64.5	 61.3	 58.2	 62.6	 67.0 71.4 75.7 74.8 73.9 73.0	 72.0	
CT	 58.2	 56.2	 54.3	 57.1	 60.0 62.9 65.8 68.8 71.9 74.9	 78.0	
DE	 42.7	 42.5	 42.3	 46.6	 50.9 55.2 59.5 59.3 59.1 58.9	 58.7	
DC	 49.5	 53.7	 57.8	 60.6	 63.4 66.2 69.1 71.9 74.7 77.5	 80.3	
FL	 53.8	 55.2	 56.6	 57.6	 58.7 59.8 60.8 62.7 64.7 66.6	 68.5	
GA	 38.9	 33.5	 28.0	 33.7	 39.3 44.9 50.6 52.6 54.7 56.7	 58.8	
HA	 58.1	 50.4	 42.7	 46.1	 49.5 52.9 56.3 60.5 64.6 68.8	 72.9	
ID	 57.5	 51.4	 45.2	 45.1	 45.0 44.8 44.7 50.2 55.7 61.2	 66.6	
IL	 64.3	 57.9	 51.6	 54.1	 56.7 59.2 61.8 63.2 64.6 66.0	 67.5	
IN	 41.9	 43.6	 45.3	 47.5	 49.7 51.9 54.1 56.8 59.6 62.4	 65.2	
IA	 50.0	 45.9	 41.8	 44.8	 47.8 50.7 53.7 57.5 61.3 65.1	 68.9	
KS	 52.4	 49.3	 46.3	 51.7	 57.1 62.5 67.9 68.2 68.6 68.9	 69.3	
KY	 36.2	 36.5	 36.9	 39.1	 41.3 43.5 45.7 49.8 54.0 58.1	 62.2	
LA	 35.2	 37.7	 40.2	 43.1	 46.1 49.1 52.1 55.1 58.1 61.2	 64.2	
ME	 58.3	 55.6	 52.9	 53.4	 53.8 54.2 54.6 59.1 63.7 68.2	 72.7	
MD	 61.2	 56.1	 51.0	 53.6	 56.2 58.7 61.3 62.6 63.9 65.2	 66.5	
MA	 65.2	 63.9	 62.6	 62.2	 61.9 61.5 61.2 65.7 70.2 74.7	 79.2	
MI	 43.7	 44.2	 44.7	 50.8	 56.8 62.9 69.0 69.7 70.5 71.2	 71.9	
MN	 59.3	 62.1	 64.9	 63.9	 62.9 61.9 60.9 63.2 65.4 67.7	 70.0	
MS	 28.6	 34.9	 41.2	 44.6	 48.0 51.4 54.8 55.1 55.3 55.6	 55.9	
MO	 49.1	 46.8	 44.4	 45.0	 45.5 46.0 46.6 50.3 54.0 57.8	 61.5	
MT	 46.6	 49.5	 52.4	 54.2	 56.0 57.8 59.6 62.6 65.5 68.5	 71.5	
NE	 56.4	 52.8	 49.3	 51.6	 54.0 56.4 58.8 60.0 61.2 62.4	 63.6	
NV	 54.4	 51.9	 49.4	 51.7	 54.0 56.3 58.6 62.1 65.5 68.9	 72.4	
NH	 63.6	 60.9	 58.3	 58.8	 59.3 59.8 60.3 64.1 67.8 71.6	 75.3	
NJ	 65.6	 59.1	 52.6	 56.0	 59.5 62.9 66.4 69.3 72.2 75.1	 78.0	
NM	 56.4	 50.8	 45.2	 50.1	 55.0 59.9 64.8 65.4 66.0 66.6	 67.3	
NY	 59.6	 59.4	 59.1	 60.5	 61.9 63.3 64.6 67.4 70.2 72.9	 75.7	
NC	 36.7	 39.2	 41.6	 42.6	 43.7 44.8 45.9 50.2 54.5 58.9	 63.2	
ND	 49.7	 49.6	 49.6	 52.1	 54.6 57.1 59.7 61.4 63.1 64.8	 66.5	
OH	 58.6	 49.0	 39.4	 42.3	 45.1 48.0 50.8 54.9 59.0 63.1	 67.2	
OK	 37.5	 38.3	 39.2	 44.1	 49.0 53.9 58.8 57.3 55.8 54.2	 52.7	
OR	 59.4	 58.4	 57.5	 58.2	 58.9 59.6 60.3 62.1 64.0 65.8	 67.7	
PA	 54.0	 48.5	 43.0	 44.8	 46.6 48.3 50.1 54.8 59.6 64.4	 69.1	
RI	 62.8	 57.9	 53.0	 55.0	 56.9 58.9 60.9 65.3 69.6 73.9	 78.2	
SC	 38.1	 38.8	 39.4	 41.9	 44.4 46.9 49.4 52.4 55.5 58.6	 61.7	
SD	 46.4	 47.1	 47.8	 50.3	 52.8 55.2 57.7 58.5 59.3 60.1	 60.9	
TN	 31.6	 37.6	 43.6	 42.7	 41.8 40.9 40.0 44.6 49.2 53.7	 58.3	
TX	 48.6	 45.1	 41.5	 46.9	 52.2 57.6 62.9 63.0 63.0 63.0	 63.1	
UT	 58.7	 58.8	 58.8	 59.8	 60.7 61.7 62.7 62.8 63.0 63.2	 63.3	
VT	 64.3	 59.6	 54.9	 56.2	 57.5 58.8 60.1 63.9 67.7 71.5	 75.3	
VI	 51.5	 49.9	 48.2	 49.7	 51.1 52.6 54.1 56.8 59.5 62.2	 64.9	
WA	 53.7	 54.7	 55.6	 57.0	 58.5 59.9 61.4 63.2 65.0 66.9	 68.7	
WV	 39.0	 32.8	 26.6	 30.3	 34.0 37.7 41.5 43.4 45.2 47.1	 49.0	
WI	 58.1	 54.5	 50.9	 52.5	 54.1 55.7 57.4 59.0 60.7 62.4	 64.0	










State	 1991	 1992	 1993	 1994	 1995 1996 1997 1998 1999 2000	 2001	
AL	 32.4	 38.4	 33.9	 23.8	 28.3 32.9 31.1 29.2 28.4 27.5	 31.3	
AK	 51.0	 52.9	 55.5	 54.1	 50.7 47.2 47.9 48.7 49.4 50.0	 50.9	
AZ	 49.1	 52.8	 54.8	 43.5	 45.4 47.3 47.3 47.3 43.6 40.0	 45.4	
AR	 34.5	 38.0	 41.2	 34.9	 33.9 32.8 33.6 34.3 32.9 31.6	 33.2	
CA	 57.9	 53.6	 53.3	 58.7	 56.4 54.0 55.8 57.5 55.8 54.2	 52.4	
CO	 56.3	 54.2	 54.3	 62.2	 55.9 49.6 48.8 48.0 48.4 48.8	 50.4	
CT	 39.1	 57.7	 62.3	 51.4	 48.6 45.7 43.7 41.7 46.8 51.8	 53.9	
DE	 34.9	 40.0	 45.3	 38.1	 39.1 40.1 39.9 39.7 38.0 36.3	 36.3	
DC	 40.3	 58.2	 54.9	 53.5	 51.1 48.8 48.2 47.5 48.7 49.9	 53.2	
FL	 38.9	 39.9	 43.8	 41.4	 40.3 39.1 41.6 44.0 41.6 39.2	 37.6	
GA	 34.4	 36.9	 42.1	 38.9	 39.7 40.6 37.6 34.6 35.2 35.9	 35.8	
HA	 49.7	 48.6	 54.4	 45.1	 45.2 45.2 47.2 49.2 46.8 44.5	 47.8	
ID	 50.0	 52.8	 53.7	 49.6	 48.8 48.1 48.4 48.7 46.2 43.7	 47.4	
IL	 49.9	 42.7	 49.9	 45.6	 46.0 46.3 46.1 45.8 43.6 41.4	 41.1	
IN	 39.3	 38.8	 45.4	 28.6	 29.2 29.8 29.9 30.0 29.7 29.4	 34.7	
IA	 41.8	 41.5	 44.5	 35.2	 36.2 37.2 37.1 36.9 35.8 34.7	 37.7	
KS	 41.2	 41.7	 41.4	 39.6	 41.3 42.9 40.1 37.2 36.0 34.7	 37.9	
KY	 32.1	 38.9	 40.8	 40.8	 35.7 30.6 28.9 27.3 27.7 28.0	 31.4	
LA	 31.7	 39.1	 42.2	 27.1	 30.9 34.8 32.2 29.6 27.4 25.3	 30.0	
ME	 38.6	 55.2	 55.7	 51.5	 49.8 48.2 46.8 45.3 47.1 48.8	 52.0	
MD	 45.0	 43.4	 45.8	 41.5	 42.5 43.4 44.4 45.4 45.4 45.4	 41.3	
MA	 35.5	 57.7	 58.3	 61.8	 56.9 51.9 50.7 49.4 51.2 52.9	 54.6	
MI	 33.8	 41.8	 44.3	 38.9	 36.7 34.4 36.1 37.9 38.0 38.1	 39.4	
MN	 41.3	 43.0	 44.6	 40.2	 38.5 36.8 35.1 33.4 35.3 37.1	 39.3	
MS	 30.3	 39.0	 33.6	 30.9	 34.5 38.1 34.4 30.8 30.6 30.3	 32.5	
MO	 36.9	 43.0	 38.0	 38.6	 37.3 36.0 34.5 32.9 33.3 33.8	 37.0	
MT	 50.6	 52.9	 53.7	 45.9	 45.1 44.4 46.5 48.6 44.3 40.0	 45.7	
NE	 41.1	 43.1	 45.2	 34.2	 34.5 34.8 35.8 36.8 37.0 37.1	 39.1	
NV	 49.9	 52.2	 53.4	 48.6	 48.6 48.6 48.3 48.0 45.8 43.7	 46.9	
NH	 43.4	 55.2	 57.5	 56.2	 53.6 51.1 50.2 49.3 48.0 46.8	 51.4	
NJ	 41.1	 57.6	 56.5	 50.8	 49.9 49.0 51.6 54.2 50.5 46.8	 51.1	
NM	 49.5	 51.2	 53.0	 47.6	 46.3 44.9 45.0 45.1 44.5 44.0	 47.3	
NY	 38.3	 56.4	 60.4	 56.4	 56.3 56.2 50.8 45.4 47.5 49.7	 52.4	
NC	 30.2	 38.0	 38.6	 33.2	 34.6 36.1 35.6 35.2 32.9 30.6	 33.1	
ND	 39.1	 41.6	 39.8	 29.9	 33.3 36.7 34.8 32.9 33.7 34.6	 37.7	
OH	 36.1	 43.2	 48.6	 38.7	 39.3 39.9 39.5 39.2 34.6 30.1	 35.2	
OK	 35.5	 39.1	 42.3	 42.3	 36.6 30.9 32.8 34.7 33.8 32.8	 34.2	
OR	 54.6	 55.1	 58.5	 46.7	 48.6 50.4 52.7 54.9 50.9 46.8	 49.1	
PA	 35.5	 53.1	 52.3	 39.8	 40.8 41.8 40.5 39.2 40.2 41.3	 48.0	
RI	 38.1	 55.3	 55.6	 50.6	 49.2 47.7 46.5 45.3 45.2 45.1	 50.0	
SC	 32.3	 39.6	 41.3	 46.6	 42.4 38.2 38.5 38.7 36.3 33.9	 34.6	
SD	 40.2	 41.3	 44.2	 34.9	 39.5 44.1 39.3 34.5 35.6 36.7	 38.6	
TN	 27.4	 36.6	 39.2	 31.0	 32.8 34.5 35.7 36.9 34.2 31.6	 33.4	
TX	 34.6	 40.5	 37.1	 40.9	 39.4 37.9 33.9 29.9 32.6 35.3	 35.3	
UT	 43.8	 54.8	 55.8	 51.2	 48.6 46.1 49.3 52.4 47.5 42.6	 47.2	
VT	 39.4	 56.3	 56.8	 50.6	 51.0 51.4 49.6 47.7 50.1 52.4	 54.2	
VI	 42.3	 43.6	 41.1	 45.4	 43.5 41.6 39.3 37.0 38.5 40.0	 38.4	
WA	 52.4	 53.2	 55.3	 54.5	 55.4 56.4 52.5 48.6 48.5 48.4	 50.1	
WV	 29.6	 39.5	 36.1	 34.5	 33.6 32.8 33.3 33.9 32.3 30.7	 32.7	
WI	 47.7	 42.3	 46.7	 33.2	 35.6 38.0 36.7 35.5 32.1 28.8	 34.7	










State	 2002	 2003	 2004	 2005	 2006 2007 2008 2009 2010 2011	 2012	
AL	 35.1	 30.1	 25.2	 29.3	 33.3 32.5 31.6 37.4 43.2 38.3	 33.3	
AK	 51.8	 50.2	 48.6	 49.6	 50.6 48.4 46.3 46.3 46.3 46.7	 47.1	
AZ	 50.8	 52.9	 55.0	 52.2	 49.4 47.5 45.7 40.3 35.0 37.7	 40.4	
AR	 34.8	 27.7	 20.6	 26.3	 32.0 31.3 30.6 36.6 42.5 35.1	 27.8	
CA	 50.6	 48.1	 45.7	 48.5	 51.4 51.3 51.3 54.1 56.8 53.7	 50.6	
CO	 52.1	 53.4	 54.7	 53.8	 52.9 48.4 44.0 49.0 54.0 51.2	 48.4	
CT	 56.0	 46.3	 36.7	 41.8	 46.9 49.4 51.9 50.7 49.6 52.9	 56.2	
DE	 36.3	 34.3	 32.4	 33.5	 34.6 35.6 36.7 38.7 40.8 42.7	 44.7	
DC	 56.5	 54.4	 52.4	 50.9	 49.4 52.6 55.8 52.4 49.0 56.5	 64.1	
FL	 35.9	 39.6	 43.3	 39.3	 35.3 34.8 34.3 41.4 48.6 48.4	 48.2	
GA	 35.6	 35.3	 35.0	 34.4	 33.7 35.1 36.4 37.0 37.6 39.3	 41.0	
HA	 51.1	 49.4	 47.7	 48.7	 49.7 48.5 47.4 49.7 51.9 46.2	 40.5	
ID	 51.1	 50.6	 50.1	 49.2	 48.3 45.1 41.9 39.6 37.3 41.7	 46.1	
IL	 40.7	 38.8	 36.9	 40.8	 44.6 45.2 45.7 48.4 51.2 50.5	 49.9	
IN	 40.0	 30.6	 21.1	 29.9	 38.6 39.1 39.6 40.2 40.9 38.5	 36.2	
IA	 40.7	 36.2	 31.8	 35.9	 40.0 42.7 45.5 44.0 42.4 44.9	 47.4	
KS	 41.1	 37.6	 34.0	 38.0	 41.9 42.6 43.4 45.6 47.8 45.9	 44.0	
KY	 34.9	 30.9	 27.0	 29.9	 32.8 32.6 32.4 35.8 39.2 40.5	 41.9	
LA	 34.8	 26.2	 17.7	 24.8	 31.9 31.5 31.0 32.9 34.8 38.0	 41.3	
ME	 55.3	 54.5	 53.7	 50.3	 46.9 50.3 53.7 53.2 52.7 51.7	 50.8	
MD	 37.1	 42.4	 47.7	 42.2	 36.7 38.2 39.8 40.2 40.7 44.4	 48.2	
MA	 56.3	 54.6	 52.9	 50.3	 47.8 47.2 46.5 49.8 53.1 59.1	 65.1	
MI	 40.7	 34.5	 28.2	 34.4	 40.6 42.7 44.8 41.6 38.4 44.0	 49.6	
MN	 41.5	 34.5	 27.6	 35.7	 43.7 46.1 48.6 49.0 49.4 45.8	 42.1	
MS	 34.7	 32.4	 30.0	 31.3	 32.7 31.6 30.5 35.6 40.7 36.6	 32.6	
MO	 40.3	 32.5	 24.7	 32.1	 39.5 41.3 43.0 40.6 38.2 37.4	 36.7	
MT	 51.4	 49.8	 48.3	 49.3	 50.2 47.9 45.6 45.6 45.5 46.6	 47.8	
NE	 41.0	 35.4	 29.9	 35.9	 42.0 43.0 43.9 43.4 42.9 40.2	 37.5	
NV	 50.2	 48.2	 46.2	 47.1	 48.1 44.9 41.6 43.1 44.5 47.9	 51.3	
NH	 56.1	 51.9	 47.6	 47.7	 47.7 49.8 51.9 48.9 45.8 49.5	 53.2	
NJ	 55.4	 52.8	 50.2	 48.1	 46.0 51.0 56.1 50.0 43.9 49.8	 55.8	
NM	 50.5	 44.6	 38.6	 43.1	 47.7 43.3 38.9 38.7 38.4 37.9	 37.4	
NY	 55.2	 51.7	 48.1	 47.2	 46.2 51.4 56.7 50.7 44.6 49.9	 55.1	
NC	 35.6	 35.0	 34.5	 33.9	 33.3 33.1 32.9 40.5 48.1 43.0	 37.9	
ND	 40.9	 35.1	 29.4	 35.7	 41.9 40.0 38.0 40.5 43.0 42.3	 41.6	
OH	 40.2	 34.0	 27.8	 34.2	 40.6 41.9 43.3 38.0 32.6 38.1	 43.5	
OK	 35.6	 34.9	 34.1	 33.2	 32.3 35.5 38.7 35.5 32.3 33.5	 34.8	
OR	 51.4	 53.1	 54.8	 52.3	 49.8 48.9 48.0 55.2 62.5 54.8	 47.1	
PA	 54.7	 51.6	 48.5	 47.5	 46.5 46.3 46.2 43.9 41.6 41.0	 40.5	
RI	 54.9	 50.5	 46.2	 46.0	 45.8 48.2 50.7 47.8 44.9 52.2	 59.6	
SC	 35.3	 34.6	 33.8	 33.7	 33.5 34.1 34.6 40.4 46.1 43.2	 40.2	
SD	 40.5	 35.0	 29.5	 35.5	 41.5 42.5 43.5 43.1 42.7 41.4	 40.1	
TN	 35.2	 33.4	 31.7	 32.0	 32.2 31.2 30.3 31.0 31.8 34.6	 37.5	
TX	 35.4	 32.8	 30.2	 32.1	 34.1 34.8 35.4 34.9 34.4 34.3	 34.2	
UT	 51.8	 48.5	 45.2	 47.7	 50.3 48.2 46.1 46.1 46.1 39.8	 33.5	
VT	 56.0	 52.2	 48.3	 48.0	 47.6 49.8 51.9 48.8 45.7 50.8	 55.9	
VI	 36.7	 38.7	 40.7	 38.4	 36.1 39.3 42.6 44.4 46.3 45.2	 44.1	
WA	 51.8	 50.1	 48.5	 49.1	 49.7 49.5 49.2 48.0 46.7 48.3	 49.9	
WV	 34.6	 27.2	 19.8	 26.6	 33.5 32.8 32.1 36.4 40.6 34.5	 28.5	
WI	 40.6	 34.6	 28.7	 36.2	 43.7 43.9 44.0 38.9 33.8 35.8	 37.8	










State	 1991	 1992	 1993	 1994	 1995 1996 1997 1998 1999 2000	 2001	
AL	 24.4	 24.4	 22.5	 20.6	 20.1 19.7 18.5 17.3 19.3 21.2	 18.5	
AK	 17.5	 17.5	 16.0	 14.5	 14.5 14.4 16.1 17.9 16.1 14.3	 15.7	
AZ	 15.1	 15.1	 14.5	 13.9	 14.7 15.4 17.0 18.5 17.0 15.6	 15.9	
AR	 18.9	 18.9	 17.7	 16.6	 17.6 18.6 16.8 15.1 16.5 17.9	 15.4	
CA	 21.6	 21.6	 19.3	 17.0	 17.2 17.5 19.8 22.2 19.3 16.4	 18.1	
CO	 15.7	 15.7	 14.5	 13.2	 14.0 14.9 15.2 15.5 15.0 14.6	 15.0	
CT	 16.6	 16.6	 15.9	 15.1	 15.1 15.1 14.6 14.1 15.4 16.6	 15.7	
DE	 20.5	 20.5	 18.9	 17.3	 17.7 18.0 17.5 17.0 18.4 19.8	 17.0	
DC	 42.4	 42.4	 41.2	 40.0	 39.1 38.2 37.1 36.0 35.5 35.0	 32.9	
FL	 16.9	 16.9	 16.2	 15.4	 17.1 18.7 16.2 13.7 15.6 17.5	 15.2	
GA	 23.1	 23.1	 22.6	 22.1	 21.1 20.0 20.6 21.3 21.5 21.8	 19.4	
HA	 20.7	 20.7	 18.8	 16.8	 18.2 19.7 21.4 23.1 20.3 17.6	 20.8	
ID	 14.1	 14.1	 12.8	 11.5	 11.7 11.9 13.1 14.3 13.3 12.4	 12.9	
IL	 20.3	 20.3	 18.0	 15.7	 16.3 16.9 17.5 18.2 18.1 18.0	 17.6	
IN	 18.2	 18.2	 15.6	 13.0	 12.7 12.4 13.0 13.6 14.7 15.7	 14.9	
IA	 14.1	 14.1	 12.1	 10.0	 11.3 12.7 11.4 10.1 11.3 12.6	 12.2	
KS	 15.1	 15.1	 13.4	 11.8	 13.3 14.8 13.6 12.5 13.1 13.7	 13.7	
KY	 17.3	 17.3	 15.5	 13.7	 13.7 13.8 13.1 12.3 13.9 15.4	 13.0	
LA	 26.0	 26.0	 24.7	 23.3	 24.0 24.7 22.9 21.0 22.8 24.6	 21.1	
ME	 13.7	 13.7	 12.6	 11.5	 11.5 11.5 11.3 11.1 11.5 12.0	 11.4	
MD	 22.4	 22.4	 21.5	 20.6	 21.8 22.9 21.7 20.4 22.7 25.0	 21.1	
MA	 16.8	 16.8	 15.4	 13.9	 14.6 15.2 15.0 14.8 14.7 14.6	 14.2	
MI	 18.6	 18.6	 16.6	 14.7	 14.8 15.0 14.7 14.4 15.2 16.1	 16.0	
MN	 13.8	 13.8	 12.2	 10.6	 11.5 12.4 11.7 11.0 12.5 14.1	 13.4	
MS	 29.9	 29.9	 27.9	 25.9	 26.8 27.6 24.6 21.5 23.7 25.9	 22.2	
MO	 18.0	 18.0	 15.9	 13.9	 15.8 17.6 15.2 12.7 13.7 14.7	 14.8	
MT	 13.9	 13.9	 12.6	 11.2	 11.2 11.3 13.0 14.8 13.4 12.0	 12.7	
NE	 14.6	 14.6	 12.7	 10.7	 11.3 11.9 11.7 11.5 12.4 13.3	 13.0	
NV	 17.5	 17.5	 16.2	 15.0	 15.1 15.1 16.6 18.1 16.8 15.5	 16.4	
NH	 13.3	 13.3	 12.5	 11.6	 11.7 11.8 11.7 11.6 11.9 12.1	 11.7	
NJ	 18.2	 18.2	 17.9	 17.5	 17.0 16.4 16.3 16.3 16.8 17.3	 17.1	
NM	 17.6	 17.6	 16.1	 14.6	 14.7 14.9 17.9 20.9 18.2 15.4	 16.3	
NY	 22.5	 22.5	 20.4	 18.4	 19.5 20.7 19.2 17.8 19.1 20.3	 19.2	
NC	 23.5	 23.5	 21.4	 19.3	 20.3 21.2 18.5 15.9 17.0 18.1	 16.5	
ND	 13.9	 13.9	 11.9	 10.0	 10.9 11.8 10.8 9.8 11.5 13.1	 12.4	
OH	 16.7	 16.7	 15.3	 14.0	 14.5 15.1 14.5 13.9 14.9 15.9	 15.4	
OK	 17.1	 17.1	 15.4	 13.6	 13.7 13.8 13.2 12.7 14.0 15.2	 13.5	
OR	 15.5	 15.5	 13.8	 12.1	 13.0 14.0 14.1 14.2 13.1 12.1	 13.2	
PA	 15.9	 15.9	 15.2	 14.6	 14.3 14.1 14.8 15.6 15.2 14.8	 14.5	
RI	 16.1	 16.1	 15.0	 13.9	 14.0 14.2 13.9 13.6 14.0 14.3	 13.8	
SC	 26.5	 26.5	 24.6	 22.7	 23.3 23.9 22.2 20.6 21.3 22.1	 19.4	
SD	 14.2	 14.2	 12.2	 10.3	 12.3 14.3 12.6 11.0 12.0 13.0	 12.6	
TN	 19.2	 19.2	 18.0	 16.8	 18.3 19.8 17.7 15.7 17.3 18.9	 15.9	
TX	 21.8	 21.8	 19.1	 16.5	 17.3 18.0 17.4 16.9 17.5 18.1	 15.7	
UT	 14.0	 14.0	 12.8	 11.6	 12.1 12.6 13.4 14.2 13.7 13.1	 13.5	
VT	 13.9	 13.9	 12.8	 11.7	 12.7 13.7 12.6 11.4 12.3 13.2	 12.1	
VI	 24.9	 24.9	 21.7	 18.5	 20.9 23.3 20.2 17.2 18.2 19.3	 17.0	
WA	 16.4	 16.4	 14.6	 12.8	 12.9 13.0 14.7 16.5 15.3 14.2	 14.8	
WV	 15.7	 15.7	 13.9	 12.1	 12.6 13.2 12.1 11.0 12.4 13.8	 11.6	
WI	 15.0	 15.0	 13.1	 11.3	 12.0 12.7 12.7 12.7 13.6 14.5	 13.8	










State	 2002	 2003	 2004	 2005	 2006 2007 2008 2009 2010 2011	 2012	
AL	 15.7	 16.5	 17.2	 18.6	 19.9 21.9 23.9 22.7 21.5 23.2	 24.9	
AK	 17.1	 17.3	 17.5	 16.6	 15.7 16.0 16.3 17.2 18.2 17.7	 17.3	
AZ	 16.2	 16.7	 17.3	 17.2	 17.0 17.5 18.0 17.4 16.9 16.5	 16.2	
AR	 12.9	 19.2	 25.4	 19.7	 13.9 16.4 18.8 18.4 17.9 19.0	 20.1	
CA	 19.7	 20.1	 20.6	 18.3	 15.9 18.2 20.5 20.3 20.2 19.7	 19.2	
CO	 15.4	 16.1	 16.9	 16.2	 15.6 16.2 16.8 16.3 15.8 15.6	 15.4	
CT	 14.7	 16.2	 17.6	 17.5	 17.4 17.8 18.2 18.2 18.2 18.3	 18.4	
DE	 14.1	 17.3	 20.5	 18.6	 16.7 18.3 19.9 20.3 20.7 21.7	 22.8	
DC	 30.9	 33.8	 36.7	 35.2	 33.8 30.8 27.8 29.0 30.3 33.2	 36.1	
FL	 12.8	 14.4	 16.0	 14.5	 13.0 14.5 15.9 17.1 18.3 19.2	 20.2	
GA	 17.0	 20.7	 24.3	 22.1	 20.0 21.8 23.7 22.4 21.1 24.2	 27.3	
HA	 24.0	 24.2	 24.5	 22.3	 20.1 20.1 20.2 22.8 25.5 23.1	 20.8	
ID	 13.3	 13.6	 13.9	 13.9	 14.0 13.5 13.0 13.8 14.6 14.0	 13.3	
IL	 17.2	 17.4	 17.5	 17.2	 17.0 19.4 21.8 20.7 19.7 20.0	 20.3	
IN	 14.1	 16.1	 18.1	 17.3	 16.6 16.6 16.7 16.9 17.2 17.1	 17.1	
IA	 11.9	 11.3	 10.7	 12.4	 14.1 13.7 13.2 15.2 17.2 15.5	 13.7	
KS	 13.7	 15.2	 16.8	 15.5	 14.1 14.0 13.8 15.1 16.5 16.1	 15.7	
KY	 10.6	 13.1	 15.5	 14.1	 12.6 15.0 17.4 16.9 16.4 16.6	 16.8	
LA	 17.5	 22.1	 26.7	 22.9	 19.0 23.3 27.5 27.7 27.8 27.7	 27.6	
ME	 10.9	 12.2	 13.4	 13.2	 12.9 14.0 15.1 13.9 12.8 12.9	 12.9	
MD	 17.1	 19.5	 22.0	 23.4	 24.9 26.2 27.6 25.1 22.6 24.8	 27.0	
MA	 13.7	 15.5	 17.3	 16.7	 16.2 16.4 16.7 17.0 17.3 17.2	 17.1	
MI	 16.0	 16.0	 16.1	 16.6	 17.2 18.9 20.5 20.3 20.0 19.6	 19.1	
MN	 12.7	 13.0	 13.3	 14.8	 16.3 16.7 17.1 16.6 16.1 15.6	 15.1	
MS	 18.5	 22.4	 26.3	 23.7	 21.2 26.5 31.9 28.7 25.5 27.5	 29.5	
MO	 14.9	 15.3	 15.6	 16.5	 17.3 16.2 15.0 15.5 16.1 17.1	 18.0	
MT	 13.3	 13.3	 13.4	 13.2	 13.1 13.3 13.5 13.9 14.3 13.8	 13.3	
NE	 12.7	 13.4	 14.1	 14.1	 14.1 14.4 14.7 14.9 15.1 14.9	 14.7	
NV	 17.3	 17.6	 18.0	 17.1	 16.2 16.7 17.2 18.1 18.9 18.8	 18.6	
NH	 11.2	 13.1	 15.0	 14.0	 12.9 13.2 13.5 13.8 14.0 13.8	 13.5	
NJ	 16.9	 19.0	 21.0	 19.4	 17.9 17.0 16.1 18.3 20.5 20.6	 20.7	
NM	 17.3	 18.1	 19.0	 18.5	 18.0 19.0 20.0 19.3 18.5 17.5	 16.4	
NY	 18.0	 21.2	 24.4	 20.4	 16.4 19.8 23.2 20.9 18.7 20.3	 21.9	
NC	 14.9	 18.0	 21.1	 18.6	 16.1 18.3 20.6 22.9 25.3 24.2	 23.0	
ND	 11.7	 12.3	 12.9	 13.0	 13.0 12.0 11.1 12.7 14.3 14.0	 13.6	
OH	 14.9	 15.5	 16.1	 15.7	 15.3 15.5 15.6 16.5 17.4 17.8	 18.2	
OK	 11.8	 14.0	 16.2	 14.4	 12.5 15.8 19.2 18.0 16.9 17.3	 17.6	
OR	 14.4	 15.4	 16.4	 15.1	 13.8 13.4 13.0 13.9 14.9 14.6	 14.3	
PA	 14.3	 15.8	 17.4	 16.3	 15.2 15.8 16.4 18.8 21.2 19.6	 18.0	
RI	 13.4	 15.0	 16.5	 15.8	 15.0 18.7 22.3 19.8 17.3 17.0	 16.8	
SC	 16.7	 20.1	 23.5	 20.8	 18.1 19.7 21.3 21.3 21.3 23.4	 25.5	
SD	 12.2	 12.9	 13.7	 13.6	 13.4 13.8 14.2 14.6 15.1 14.6	 14.2	
TN	 13.0	 17.4	 21.7	 19.2	 16.6 16.2 15.8 16.5 17.1 18.8	 20.5	
TX	 13.4	 17.4	 21.4	 18.2	 15.0 17.5 20.1 21.3 22.6 21.2	 19.8	
UT	 13.8	 14.0	 14.1	 13.8	 13.4 13.8 14.1 14.6 15.0 14.4	 13.8	
VT	 11.0	 12.1	 13.1	 12.9	 12.7 13.0 13.3 13.5 13.7 13.5	 13.3	
VI	 14.6	 18.0	 21.3	 18.8	 16.3 18.4 20.5 20.8 21.0 21.8	 22.5	
WA	 15.4	 15.9	 16.4	 16.1	 15.9 14.8 13.8 15.0 16.3 16.0	 15.7	
WV	 9.3	 10.8	 12.4	 11.7	 11.1 13.3 15.5 15.2 14.8 14.7	 14.6	
WI	 13.1	 13.8	 14.5	 15.4	 16.3 16.8 17.4 16.7 15.9 15.7	 15.4	
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